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vides for the performance of services for the design, ac-
quisition, installation, testing, operation, and, where
appropriate, maintenance and repair, of an identified
energy conservation measure or series of measures at
one or more locations. Such contracts—
“(A) may provide for appropriate software licensing
agreements; and
‘“(B) shall, with respect to an agency facility that
is a public building as such term is defined in section

13(1) of the Public Buildings Act of 1959 (40 U.S.C.

612(1)), be in compliance with the prospectus require-

ments and procedures of section 7 of the Public Build-

ings Act of 1959 (40 U.S.C. 606).”

Par. (4). Pub. L. 108-375, §1090(e), amended par. (4)
generally. Prior to amendment, par. (4) read as follows:
“The term ‘energy conservation measures’ has the
meaning given such term in section 8259(4) of this
title.”

1998—Par. (1). Pub. L. 105-388 amended par. (1) gener-
ally. Prior to amendment, par. (1) read as follows: ‘“The
term ‘Federal agency’ means an agency defined in sec-
tion 551(1) of title 5.”

1992—Pub. L. 102-486, §155(b)(1), substituted
chapter, the following definitions apply:” for
chapter—’’ in introductory provisions

Par. (1). Pub. L. 102-486, §155(b)(2), substituted ‘‘The”
for ‘“‘the’ and a period for *‘, and”’ at end.

Par. (2). Pub. L. 102-486, §155(b)(3), substituted ‘“The
term” for ‘‘the term”.

Pars. (3), (4). Pub. L. 102486, §155(b)(4), added pars. (3)
and (4).

“sub-
“sub-

EFFECTIVE DATE OF 2007 AMENDMENT

Amendment by Pub. L. 110-140 effective on the date
that is 1 day after Dec. 19, 2007, see section 1601 of Pub.
L. 110-140, set out as an Effective Date note under sec-
tion 1824 of Title 2, The Congress.

§8287d. Assistance to Federal agencies in achiev-
ing energy efficiency in Federal facilities and
operations

The Secretary in fiscal year 1999 and there-
after, shall continue the process begun in fiscal
year 1998 of accepting funds from other Federal
agencies in return for assisting agencies in
achieving energy efficiency in Federal facilities
and operations by the use of privately financed,
energy savings performance contracts and other
private financing mechanisms. The funds may
be provided after agencies begin to realize en-
ergy cost savings; may be retained by the Sec-
retary until expended; and may be used only for
the purpose of assisting Federal agencies in
achieving greater efficiency, water conservation
and use of renewable energy by means of pri-
vately financed mechanisms, including energy
savings performance contracts and utility incen-
tive programs. These recovered funds will con-
tinue to be used to administer even greater en-
ergy efficiency, water conservation and use of
renewable energy by means of privately financed
mechanisms such as utility efficiency service
contracts and energy savings performance con-
tracts. The recoverable funds will be used for all
necessary program expenses, including contrac-
tor support and resources needed, to achieve
overall Federal energy management program
objectives for greater energy savings. Any such
privately financed contracts shall meet the pro-
visions of the Energy Policy Act of 1992, Public
Law 102-486 regarding energy savings perform-
ance contracts and utility incentive programs.

(Pub. L. 105-277, div. A, §101(e) [title II], Oct. 21,
1998, 112 Stat. 2681-231, 2681-278.)
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REFERENCES IN TEXT

The Energy Policy Act of 1992, referred to in text, is
Pub. L. 102-486, Oct. 24, 1992, 106 Stat. 2776, as amended.
For complete classification of this Act to the Code, see
Short Title note set out under section 13201 of this title
and Tables.

CODIFICATION

Section was enacted as part of Department of the In-
terior and Related Agencies Appropriations Act, 1999,
and also as part of the Omnibus Consolidated and
Emergency Supplemental Appropriations Act, 1999, and
not as part of the National Energy Conservation Policy
Act which comprises this chapter.

SIMILAR PROVISIONS

Similar provisions were contained in the following
prior appropriation act:
Pub. L. 105-83, title II, Nov. 14, 1997, 111 Stat. 1582.

CHAPTER 92—POWERPLANT AND
INDUSTRIAL FUEL USE

SUBCHAPTER I-GENERAL PROVISIONS

Sec.
8301. Findings; statement of purposes.
8302. Definitions.
8303. Territorial application.
SUBCHAPTER II—NEW FACILITIES
PART A—PROHIBITIONS
8311. Coal capability of new electric powerplants;
certification of compliance.
8312. Repealed.
PART B—EXEMPTIONS
8321. Temporary exemptions.
8322. Permanent exemptions.
8323. General requirements for exemptions.
8324. Terms and conditions; compliance plans.
SUBCHAPTER III—EXISTING FACILITIES
PART A—PROHIBITIONS
8341. Existing electric powerplants.
8342. Repealed.
8343. Rules relating to case-by-case and category
prohibitions.
PART B—EXEMPTIONS
8351. Temporary exemptions.
8352. Permanent exemptions.
8353. General requirements for exemptions.
8354. Terms and conditions; compliance plans.

SUBCHAPTER IV—ADDITIONAL PROHIBITIONS;
EMERGENCY AUTHORITIES

8371, 8372. Repealed

8373. Conservation in Federal facilities, contracts,
and financial assistance programs.

8374. Emergency authorities.

8375. Repealed.

SUBCHAPTER V—SYSTEM COMPLIANCE OPTION
8391. Repealed.

SUBCHAPTER VI—FINANCIAL ASSISTANCE

8401. Assistance to areas impacted by increased
coal or uranium production.

8401a. “‘Local government’’ defined.

8402. Loans to assist powerplant acquisitions of air

pollution control equipment.

SUBCHAPTER VII—ADMINISTRATION AND
ENFORCEMENT

PART A—PROCEDURES

8411. Administrative procedures.
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Sec.
8412. Judicial review.

PART B—INFORMATION AND REPORTING
8421. Information.
8422. Compliance report.

PART C—ENFORCEMENT

8431. Notice of violation; other general provisions.
8432. Criminal penalties.
8433. Civil penalties.
8434. Injunctions and other equitable relief.
8435. Citizens suits.

PART D—PRESERVATION OF CONTRACTUAL RIGHTS
8441. Preservation of contractual interest.

PART E—STUDIES

8451. National coal policy study.

8452. Repealed.

8453. Impact on employees.

8454. Study of compliance problem of small elec-
tric utility systems.

8455. Repealed.

8456. Socioeconomic impacts of increased coal pro-
duction and other energy development.

8457. Use of petroleum and natural gas in combus-
tors.

PART F—APPROPRIATIONS AUTHORIZATION
8461. Authorization of appropriations.

PART G—COORDINATION WITH OTHER PROVISIONS OF

LAW
8471. Effect on environmental requirements.
8472. Effect of orders under section 792 of title 15.
8473. Environmental impact statements under sec-

tion 4332 of this title.
SUBCHAPTER VIII—MISCELLANEOUS PROVISIONS

8481, 8482. Repealed.
8483. Submission of reports.
8484. Electric utility conservation plan.

SUBCHAPTER I—GENERAL PROVISIONS

§8301. Findings; statement of purposes
(a) Findings

The Congress finds that—

(1) the protection of public health and wel-
fare, the preservation of national security, and
the regulation of interstate commerce require
the establishment of a program for the ex-
pended?! use, consistent with applicable envi-
ronmental requirements, of coal and other al-
ternate fuels as primary energy sources for ex-
isting and new electric powerplants; and

(2) the purposes of this chapter are furthered
in cases in which coal or other alternate fuels
are used by electric powerplants, consistent
with applicable environmental requirements,
as primary energy sources in lieu of natural
gas or petroleum.

(b) Statement of purposes

The purpose? of this chapter, which shall be
carried out in a manner consistent with applica-
ble environmental requirements, are—

(1) to reduce the importation of petroleum
and increase the Nation’s capability to use in-
digenous energy resources of the United

180 in original. Probably should be ‘‘expanded’.
280 in original. Probably should be ‘‘purposes’.
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States to the extent such reduction and use
further the goal of national energy self-suffi-
ciency and otherwise are in the best interests
of the United States;

(2) to encourage and foster the greater use of
coal and other alternate fuels, in lieu of natu-
ral gas and petroleum, as a primary energy
source;

(3) to the extent permitted by this chapter,
to encourage the use of synthetic gas derived
from coal or other alternate fuels;

(4) to encourage the rehabilitation and up-
grading of railroad service and equipment nec-
essary to transport coal to regions or States
which can use coal in greater quantities;

(5) to encourage the modernization or re-
placement of existing and new electric power-
plants which utilize natural gas or petroleum
as a primary energy source and which cannot
utilize coal or other alternate fuels where to
do so furthers the conservation of natural gas
and petroleum;

(6) to require that existing and new electric
powerplants which utilize natural gas, petro-
leum, or coal or other alternate fuels pursuant
to this chapter comply with applicable envi-
ronmental requirements;

(7) to insure that all Federal agencies utilize
their authorities fully in furtherance of the
purposes of this chapter by carrying out pro-
grams designed to prohibit or discourage the
use of natural gas and petroleum as a primary
energy source and by taking such actions as
lie within their authorities to maximize the
efficient use of energy and conserve natural
gas and petroleum in programs funded or car-
ried out by such agencies;

(8) to insure that adequate supplies of natu-
ral gas are available for essential agricultural
uses (including crop drying, seed drying, irri-
gation, fertilizer production, and production of
essential fertilizer ingredients for such uses);

(9) to reduce the vulnerability of the United
States to energy supply interruptions; and

(10) to regulate interstate commerce.

(Pub. L. 95-620, title I, §102, Nov. 9, 1978, 92 Stat.
3291; Pub. L. 10042, §1(c)(1), May 21, 1987, 101
Stat. 310.)

REFERENCES IN TEXT

This chapter, referred to in text, was in the original
‘‘this Act”, meaning Pub. L. 95-620, Nov. 9, 1978, 92 Stat.
3289, known as the Powerplant and Industrial Fuel Use
Act of 1978, which is classified principally to this chap-
ter. For complete classification of this Act to the Code,
see Short Title note set out below and Tables.

AMENDMENTS

1987—Subsec. (a)(1), (2). Pub. L. 100-42, §1(c)(1)(A),
struck out ‘‘and major fuel-burning installations’ after
‘‘electric powerplants’’.

Subsec. (b)(2). Pub. L. 100-42, §1(c)(1)(B), redesignated
par. (3) as (2) and struck out former par. (2) relating to
conservation of natural gas and petroleum for uses for
which there are no alternatives.

Subsec. (b)(3), (4). Pub. L. 10042, §1(c)(1)(B), redesig-
nated pars. (4) and (b) as (3) and (4), respectively.
Former par. (3) redesignated (2).

Subsec. (b)(5). Pub. L. 100-42, §1(c)(1), redesignated
par. (7) as (5) and struck out ‘‘and major fuel-burning
installations” after ‘‘electric powerplants’. Former
par. () redesignated (4).

Subsec. (b)(6). Pub. L. 100-42, §1(c)(1), redesignated
par. (8) as (6) and struck out ‘‘and major fuel-burning
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installations’ after ‘‘electric powerplants’, and struck
out former par. (6) which related to prohibition or
minimization of use of natural gas and petroleum as a
primary energy source.

Subsec. (b)(7) to (10). Pub. L. 100-42, §1(c)(1)(B), redes-
ignated former pars. (9) to (12) as (7) to (10), respec-
tively. Former pars. (7) and (8) redesignated (5) and (6),
respectively.

EFFECTIVE DATE

Pub. L. 95620, title IX, §901, Nov. 9, 1978, 92 Stat. 3349,
provided that: ‘“Unless otherwise provided in this Act
[see Short Title note set out below] the provisions of
this Act shall take effect 180 days after the date of the
enactment of this Act [Nov. 9, 1978], except that the
Secretary may issue rules pursuant to such provisions
at any time after such date of enactment, which rules
may take effect no earlier than 180 days after such date
of enactment.”

SHORT TITLE

Pub. L. 95620, title I, §101(a), Nov. 9, 1978, 92 Stat.
3289, provided that: ‘“This Act [enacting this chapter,
amending sections 6211 and 7193 of this title, section 796
of Title 15, Commerce and Trade, section 1202 of Title
19, Customs Duties, sections 821, 822 and 825 of Title 45,
Railroads, and section 26b of former Title 49, Transpor-
tation, and enacting provisions set out as notes under
this section and section 822 of Title 45] may be cited as
the ‘Powerplant and Industrial Fuel Use Act of 1978’.”

EXEMPTION FOR CERTAIN ELECTRIC POWERPLANTS AND
TEMPORARY EXEMPTION ISSUED UNDER SECTION
8321(d) As EFFECTIVE PRIOR TO 180 DAYS AFTER NoO-
VEMBER 9, 1978

Pub. L. 95620, title IX, §902, Nov. 9, 1978, 92 Stat. 3349,
provided that:

‘(a) EXEMPTIONS IN THE CASE OF CERTAIN POWER-
PLANTS.—In the case of—

‘(1) any electric powerplant which, as of April 20,
1977, has received a final decision from the appro-
priate State agency authorizing the construction of
such powerplant, and

‘(2) any electric powerplant (A) consisting of one or
more combined cycle units owned or operated by an
electric utility which serves at least 2,000,000 cus-
tomers and (B) for which an application has been filed
for at least one year before the date of the enactment
of this Act [Nov. 9, 1978] with the appropriate State
agency for authorization to construct such power-
plant,

the Secretary may receive, consider, and grant (or
deny) any petition for an exemption under title II or III
[subchapters II and III of this chapter] notwithstanding
section 901 [section 901 of Pub. L. 95-620, set out as a
note above] or the fact that all rules related to such pe-
tition have not been prescribed at the time.

“(b) EXEMPTIONS UNDER SECTION 211(d).—The Sec-
retary may receive, consider, and grant (or deny) any
petition for any exemption under section 211(d) [section
8321(d) of this title] notwithstanding section 901 [sec-
tion 901 of Pub. L. 95-620, set out as a note above], or
the fact that all rules related to such petition have not
been prescribed at the time.”

§ 8302. Definitions
(a) Generally

Unless otherwise expressly provided, for the
purposes of this chapter—

(1) The term ‘‘Secretary’” means the Sec-
retary of Energy.

(2) The term ‘‘person’” means any (A) indi-
vidual, corporation, company, partnership, as-
sociation, firm, institution, society, trust,
joint venture, or joint stock company, (B) any
State, the District of Columbia, Puerto Rico,
and any territory or possession of the United
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States, or (C) any agency or instrumentality
(including any municipality) thereof.

(3)(A) Except as provided in subparagraph
(B), the term ‘‘natural gas’’ means any fuel
consisting in whole or in part of—

(i) natural gas;

(ii) liquid petroleum gas;

(iii) synthetic gas derived from petroleum
or natural gas liquids; or

(iv) any mixture of natural gas and syn-
thetic gas.

(B) The term ‘‘natural gas’” does not in-
clude—

(i) natural gas which is commercially un-
marketable (either by reason of quality or
quantity), as determined under rules pre-
scribed by the Secretary;

(ii) natural gas produced by the user from
a well the maximum efficient production
rate of which is less than 250 million Btu’s
per day;

(iii) natural gas to the extent the exclu-
sion of such gas is provided for in subsection
(b) of this section; or

(iv) synthetic gas, derived from coal or
other alternate fuel, the heat content of
which is less than 600 Btu’s per cubic foot at
14.73 pounds per square inch (absolute) and
60 degrees Fahrenheit.

(4) The term ‘‘petroleum’” means crude oil
and products derived from crude oil, other
than—

(A) synthetic gas derived from crude oil;

(B) liquid petroleum gas;

(C) liquid, solid, or gaseous waste byprod-
ucts of refinery operations which are com-
mercially unmarketable, either by reason of
quality or quantity, as determined under
rules prescribed by the Secretary; or

(D) petroleum coke or waste gases from in-
dustrial operations.

(5) The term ‘‘coal’” means anthracite and
bituminous coal, lignite, and any fuel deriva-
tive thereof.

(6) The term ‘‘alternate fuel’’ means elec-
tricity or any fuel, other than natural gas or
petroleum, and includes—

(A) petroleum coke, shale oil, uranium,
biomass, and municipal, industrial, or agri-
cultural wastes, wood, and renewable and
geothermal energy sources;

(B) liquid, solid, or gaseous waste byprod-
ucts of refinery or industrial operations
which are commercially unmarketable, ei-
ther by reason of quality or quantity, as de-
termined under rules prescribed by the Sec-
retary; and

(C) waste gases from industrial operations.

(T (A) The terms ‘‘electric powerplant’ and
“powerplant’” mean any stationary electric
generating unit, consisting of a boiler, a gas
turbine, or a combined cycle unit, which pro-
duces electric power for purposes of sale or ex-
change and—

(i) has the design capability of consuming
any fuel (or mixture thereof) at a fuel heat
input rate of 100 million Btu’s per hour or
greater; or

(ii) is in a combination of two or more
electric generating units which are located
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at the same site and which in the aggregate
have a design capability of consuming any
fuel (or mixture thereof) at a fuel heat input
rate of 250 million Btu’s per hour or greater.

(B) For purposes of subparagraph (A), the
term ‘‘electric generating unit” does not in-
clude—

(i) any electric generating unit subject to
the licensing jurisdiction of the Nuclear
Regulatory Commission; and

(ii) any cogeneration facility, less than
half of the annual electric power generation
of which is sold or exchanged for resale, as
determined by the Secretary.

(C) For purposes of clause (ii) of subpara-
graph (A), there shall be excluded any unit
which has a design capability to consume any
fuel (including any mixture thereof) that does
not equal or exceed 100 million Btu’s per hour
and the exclusion of which for purposes of such
clause is determined by the Secretary, by rule,
to be appropriate.

(8) The term ‘‘new electric powerplant”
means—

(A) any electric powerplant for which con-
struction or acquisition began on a date on
or after November 9, 1978; and

(B) any electric powerplant for which con-
struction or acquisition began on a date
after April 20, 1977, and before November 9,
1978, unless the Secretary finds the construc-
tion or acquisition of such powerplant could
not be canceled, rescheduled, or modified to
comply with the applicable requirements of
this chapter without—

(i) adversely affecting electric system re-
liability (as determined by the Secretary
after consultation with the Federal Energy
Regulatory Commission and the appro-
priate State authority), or

(ii) imposing substantial financial pen-
alty (as determined under rules prescribed
by the Secretary).

(9)(A) The term ‘‘existing electric power-
plant” means any electric powerplant other
than a new electric powerplant.

(B) Any powerplant treated under this chap-
ter as an existing electric powerplant shall not
be treated thereafter as a new electric power-
plant merely by reason of a transfer of owner-
ship.

(10)(A) The terms ‘‘major fuel-burning in-
stallation” and ‘‘installation’” means a sta-
tionary unit consisting of a boiler, gas turbine
unit, combined cycle unit, or internal combus-
tion engine which—

(i) has a design capability of consuming
any fuel (or mixture thereof) at a fuel heat
input rate of 100 million Btu’s per hour or
greater; or

(ii) is in a combination of two or more
such units which are located at the same
site and which in the aggregate have a de-
sign capability of consuming any fuel (or
mixture thereof) at a fuel heat input rate of
250 million Btu’s per hour or greater.

(B) The terms ‘‘major fuel-burning installa-
tion” and ‘‘installation’ do not include—
(i) any electric powerplant; or
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(ii) any pump or compressor used solely in
connection with the production, gathering,
transmission, storage, or distribution of
gases or liquids, but only if there is certifi-
cation to the Secretary of such use (in ac-
cordance with rules prescribed by the Sec-
retary).

(C) For purposes of clause (ii) of subpara-
graph (A), there shall be excluded any unit
which has a design capability to consume any
fuel (including any mixture thereof) that does
not equal or exceed 100 million Btu’s per hour
and the exclusion of which for purposes of such
clause is determined by the Secretary, by rule
to be appropriate.

(11) The term ‘‘new major fuel-burning in-
stallation’ means—

(A) any major fuel-burning installation on
which construction or acquisition began on a
date on or after November 9, 1978; and

(B) any major fuel-burning installation on
which construction or acquisition began on a
date after April 20, 1977, and before Novem-
ber 9, 1978, unless the Secretary finds the
construction or acquisition of such installa-
tion could not be canceled, rescheduled, or
modified to comply with applicable require-
ments of this chapter without—

(i) incurring significant operational det-
riment of the unit (as determined by the
Secretary); or

(ii) imposing substantial financial pen-
alty (as determined under rules prescribed
by the Secretary).

(12)(A) The term ‘‘existing major fuel-burn-
ing installation” means any installation
which is not a new major fuel-burning instal-
lation.

(B) Such term does not include a major fuel-
burning installation for the extraction of min-
eral resources located—

(i) on or above the Continental Shelf of the

United States, or

(ii) on wetlands areas adjacent to the Con-
tinental Shelf of the United States,

where coal storage is not practicable or would
produce adverse effects on environmental
quality.

(C) Any installation treated as an existing
major fuel-burning installation shall not be
treated thereafter as a new major fuel-burning
installation merely by reason of a transfer of
ownership.

(13) The term ‘‘construction or acquisition
began’ means, when used with reference to a
certain date, that—

(A) construction in accordance with final
drawings or equivalent design documents (as
defined by the Secretary, by rule) began on
or after that date; or

(B)(i) construction or acquisition had been
contracted for on or after that date, or (ii) if
the construction or acquisition had been
contracted for before such date, such con-
struction or acquisition could be canceled,
rescheduled, or modified to comply with the
applicable requirements of this chapter—

(I) without imposing substantial finan-
cial penalty, as determined under rules
prescribed by the Secretary; and
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(IT) in the case of a powerplant, without
adversely affecting electric system reli-
ability (as determined by the Secretary
after consultation with the Federal Energy
Regulatory Commission and the appro-
priate State authority).

(14) The term ‘‘construction’ means sub-
stantial onsite construction or reconstruction,
as defined by rule by the Secretary.

(156) The term ‘‘primary energy source”’
means the fuel or fuels used by any existing or
new electric powerplant, except it does not in-
clude, as determined under rules prescribed by
the Secretary—

(A) the minimum amounts of fuel required
for unit ignition, startup, testing, flame sta-
bilization, and control uses, and

(B) the minimum amounts of fuel required
to alleviate or prevent (i) unanticipated
equipment outages and (ii) emergencies di-
rectly affecting the public health, safety, or
welfare which would result from electric
power outages.

(16) The term ‘‘site limitation” means, when
used with respect to any powerplant, any spe-
cific physical limitation associated with a par-
ticular site which relates to the use of coal or
other alternate fuels as a primary energy
source for such powerplant, such as—

(A) inaccessibility to coal or other alter-
nate fuels;

(B) lack of transportation facilities for
coal or other alternate fuels;

(C) lack of adequate land or facilities for
the handling, use, and storage of coal or
other alternate fuels;

(D) lack of adequate land or facilities for
the control or disposal of wastes from such
powerplant, including lack of pollution con-
trol equipment or devices necessary to as-
sure compliance with applicable environ-
mental requirements; and

(E) lack of an adequate and reliable supply
of water, including water for use in compli-
ance with applicable environmental require-
ments.

(17) The term ‘‘applicable environmental re-
quirements’’ includes—

(A) any standard, limitation, or other re-
quirement established by or pursuant to
Federal or State law (including any final
order of any Federal or State court) applica-
ble to emissions of environmental pollutants
(including air and water pollutants) or dis-
posal of solid waste residues resulting from
the use of coal or other alternate fuels or
natural gas or petroleum as a primary en-
ergy source or from the operation of pollu-
tion control equipment in connection with
such use, taking into account any variance
of law granted or issued in accordance with
Federal law or in accordance with State law
to the extent consistent with Federal law;
and

(B) any other standard, limitation, or
other requirement established by, or pursu-
ant to, the Clean Air Act [42 U.S.C. 7401 et
seq.], the Federal Water Pollution Control
Act [33 U.S.C. 1251 et seq.], the Solid Waste
Disposal Act [42 U.S.C. 6901 et seq.], or the
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National Environmental Policy Act of 1969
[42 U.S.C. 4321 et seq.].

(18)(A) The term ‘‘peakload powerplant”
means a powerplant the electrical generation
of which in kilowatt hours does not exceed, for
any 12-calendar-month period, such power-
plant’s design capacity multiplied by 1,500
hours.

(B) The term ‘‘intermediate load power-
plant’ means a powerplant (other than a peak-
load powerplant), the electrical generation of
which in kilowatt hours does not exceed, for
any 12-calendar-month period, such power-
plant’s design capacity multiplied by 3,500
hours.

(C) The term ‘‘base load powerplant’ means
a powerplant the electrical generation of
which in kilowatt hours exceeds, for any 12-
calendar-month period, such powerplant’s de-
sign capacity multiplied by 3,500 hours.

(D) Not later than 90 days after November 9,
1978, the Federal Energy Regulatory Commis-
sion shall prescribe rules under which a power-
plant’s design capacity may be determined for
purposes of this paragraph.

(19) the! term ‘‘cogeneration facility’ means
an electric powerplant which produces—

(A) electric power; and

(B) any other form of useful energy (such
as steam, gas, or heat) which is, or will be,
used for industrial, commercial, or space
heating purposes.

(20) The term ‘‘cost’, unless the context in-
dicates otherwise, means total costs (both op-
erating and capital) incurred over the esti-
mated remaining useful life of an electric
powerplant, discounted to present value, as de-
termined by the Secretary (in the case of pow-
erplants, in consultation with the State regu-
latory authorities). In the case of an electric
powerplant, such costs shall take into account
any change required in the use of existing
electric powerplants in the relevant dispatch-
ing system and other economic factors which
are included in planning for the production,
transmission, and distribution of electric
power within such system.

(21) The term ‘‘State regulatory authority”
means any State agency which has rate-
making authority with respect to the sale of
electricity by any State regulated electric
utility.

(22) The term ‘‘air pollution control agency’’
has the same meaning as given such term by
section 302(b) of the Clean Air Act [42 U.S.C.
7602(b)].

(23) The term ‘‘electric utility’”’ means any
person, including any affiliate, or Federal
agency which sells electric power.

(24) The term ‘‘affiliate’’, when used in rela-
tion to a person, means another person which
controls, is controlled by, or is under common
control with, such person.

(25) The term ‘‘Federal agency’ means each
authority of the Government of the United
States, whether or not it is within or subject
to review by another agency, but does not in-
clude—

180 in original. Probably should be capitalized.
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(A) the Congress;

(B) the courts of the United States;

(C) the governments of the territories or
possessions of the United States; and

(D) the government of the District of Co-
lumbia.

(26) The term ‘“‘Btu’” means British thermal
unit.

(27) the term ‘“Mcf”’ means, when used in re-
lation to natural gas, 1,000 cubic feet of natu-
ral gas.

(28) The term ‘“‘mixture’’, when used in rela-
tion to fuels used in a unit, means a mixture
of such fuels or a combination of such fuels
used simultaneously or alternately in such
unit.

(29) The term ‘‘fluidized bed combustion”
means combustion of fuel in connection with a
bed of inert material, such as limestone or do-
lomite, which is held in a fluid-like state by
the means of air or other gases being passed
through such materials.

(b) Special rules relating to definitions of natural
gas and alternate fuel

(1) Subject to paragraph (2), natural gas which
is to be used by a powerplant shall for purposes
of this chapter (other than this subsection), be
excluded from the definition of ‘“‘natural gas”
under subsection (a)(3)(B)(iii) of this section and
shall be included within the definition of ‘‘alter-
nate fuel” under subsection (a)(6) of this section
if the person proposing to use such natural gas
certifies to the Secretary (together with such
supporting documents as the Secretary may re-
quire) that—

(A) such person owns, or is entitled to re-
ceive, at the point of manufacture, synthetic
gas derived from coal or another alternate
fuel;

(B) the Btu content of such synthetic gas is
equal to, or greater than, the Btu content of
the natural gas to be covered by this sub-
section by reason of such certification, plus
the approximate Btu content of any natural
gas consumed or lost in transportation;

(C) such person delivers, or arranges for the
delivery of, such synthetic gas to a pipeline or
pipelines which by transport or displacement
are capable of delivering such synthetic gas,
mixed with natural gas, to such person; and

(D) all necessary permits, licenses, or ap-
provals from appropriate Federal, State, and
local agencies (including Indian tribes) have
been obtained for construction and operation
of the facilities for the manufacture of the
synthetic gas involved.

(2) The application of paragraph (1) with re-
spect to the use of natural gas by any power-
plant shall be conditioned on the person using
such natural gas submitting to the Secretary a
report not later than one year after certification
is made under paragraph (1), and annually there-
after, containing the following information:

(A) the source, amount, quality, and point of
delivery to the pipeline of the synthetic gas to
which paragraph (1) applied during the annual
period ending with the calendar month preced-
ing the date of such report; and

(B) the amount, quality, and point of deliv-
ery by the pipeline to such person of the natu-
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ral gas covered by paragraph (1) which is used
by the person during such annual period.

(3) Repealed. Pub. L. 100-42, §1(c)(2)(H), May
21, 1987, 101 Stat. 310.

(4) For purposes of this subsection, the term
“‘pipeline” means any interstate or intrastate
pipeline or local distribution company.

(Pub. L. 95-620, title I, §103, Nov. 9, 1978, 92 Stat.
3292; Pub. L. 100-42, §1(c)(2), May 21, 1987, 101
Stat. 310.)

REFERENCES IN TEXT

This chapter, referred to in subsecs. (a) and (b)(1), was
in the original ‘‘this Act’’, meaning Pub. L. 95-620, Nov.
9, 1978, 92 Stat. 3289, known as the Powerplant and In-
dustrial Fuel Use Act of 1978, which is classified prin-
cipally to this chapter. For complete classification of
this Act to the Code, see Short Title note set out under
section 8301 of this title and Tables.

The Clean Air Act, referred to in subsec. (a)(17)(B), is
act July 14, 1955, ch. 360, 69 Stat. 322, which is classified
generally to chapter 85 (§7401 et seq.) of this title. For
complete classification of this Act to the Code, see
Short Title note set out under section 7401 of this title
and Tables.

The Federal Water Pollution Control Act, referred to
in subsec. (a)(A7)(B), is act June 30, 1948, ch. 758, as
amended generally by Pub. L. 92-500, §2, Oct. 18, 1972, 86
Stat. 816, which is classified generally to chapter 26
(§1251 et seq.) of Title 33, Navigation and Navigable Wa-
ters. For complete classification of this Act to the
Code, see Short Title note set out under section 1251 of
Title 33 and Tables.

The Solid Waste Disposal Act, referred to in subsec.
(a)(A7)(B), is title II of Pub. L. 89-272, Oct. 20, 1965, 79
Stat. 997, as amended generally by Pub. L. 94-580, §2,
Oct. 21, 1976, 90 Stat. 2795, which is classified generally
to chapter 82 (§6901 et seq.) of this title. For complete
classification of this Act to the Code, see Short Title
note set out under section 6901 of this title and Tables.

The National Environmental Policy Act of 1969, re-
ferred to in subsec. (a)(17)(B), is Pub. L. 91-190, Jan. 1,
1970, 83 Stat. 8562, which is classified generally to chap-
ter 55 (§4321 et seq.) of this title. For complete classi-
fication of this Act to the Code, see Short Title note
set out under section 4321 of this title and Tables.

AMENDMENTS

1987—Subsec. (a)(13)(B)(ii). Pub. L. 10042, §1(c)(2)(A),
inserted ‘“‘and” at end of subcl. (I), substituted period
for *; or” at end of subcl. (II), and struck out subcl.
(III) which read as follows: ‘‘in the case of a major fuel-
burning installation, without incurring significant
operational detriment of the unit (as determined by the
Secretary).”’

Subsec. (a)(15). Pub. L. 100-42, §1(c)(2)(B), struck out
‘‘or major fuel-burning installation’ after ‘‘electric
powerplant’.

Subsec. (a)(16). Pub. L. 100-42, §1(c)(2)(C), struck out
‘“‘or installation’ after ‘‘any powerplant’ in introduc-
tory provisions and after ‘‘such powerplant’” in intro-
ductory provisions and subpar. (D).

Subsec. (a)(19). Pub. L. 100-42, §1(c)(2)(D), struck out
‘‘or a major fuel-burning installation’ after ‘‘electric
powerplant’’.

Subsec. (a)(20). Pub. L. 10042, §1(c)(2)(E), struck out
‘‘or major fuel-burning installation’ after ‘life of an
electric powerplant’’.

Subsec. (b)(1). Pub. L. 100-42, §1(c)(2)(F), struck out
‘‘or major fuel-burning installation’ after ‘‘used by a
powerplant’ in introductory provisions.

Subsec. (b)(1)(D). Pub. L. 10042, §1(c)(2)(G), sub-
stituted a period for ‘¢, except that for purposes of the
prohibition under section 8311(2) of this title against
powerplants being constructed without the capability
of using coal or another alternate fuel, only permits, 1li-
censes, and approvals for the construction of such syn-
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thetic gas facilities shall be required under this sub-
paragraph to be certified and documented.”’

Subsec. (b)(2). Pub. L. 100-42, §1(c)(2)(F), struck out
“‘or major fuel-burning installation’ after ‘‘by any
powerplant’’ in introductory provisions.

Subsec. (b)(3). Pub. L. 10042, §1(c)(2)(H), struck out
par. (3) which read as follows: ‘‘In the case of any boiler
subject to a prohibition under section 8371 of this title,
the preceding provisions of this subsection shall apply
with respect to such boiler to the same extent and in
the same manner as they apply in the case of major
fuel-burning installations.”

TRANSFER OF FUNCTIONS

For transfer of certain functions from Nuclear Regu-
latory Commission to Chairman thereof, see Reorg.
Plan No. 1 of 1980, 45 F.R. 40561, 94 Stat. 3585, set out as
a note under section 5841 of this title.

§8303. Territorial application

The provisions of this chapter shall only apply
within the contiguous 48 States and the District
of Columbia.

(Pub. L. 95-620, title I, §104, Nov. 9, 1978, 92 Stat.
3298; Pub. L. 100-42, §1(c)(3), May 21, 1987, 101
Stat. 311.)

REFERENCES IN TEXT

This chapter, referred to in text, was in the original
“‘this Act”’, meaning Pub. L. 95-620, Nov. 9, 1978, 92 Stat.
3289, known as the Powerplant and Industrial Fuel Use
Act of 1978, which is classified principally to this chap-
ter. For complete classification of this Act to the Code,
see Short Title note set out under section 8301 of this
title and Tables.

AMENDMENTS

1987—Pub. L. 100-42 amended section generally. Prior
to amendment, section read as follows: ‘“The provisions
of this chapter shall apply in all the States, Puerto
Rico, and the territories and possessions of the United
States, except that—

‘(1) the provisions of subchapters II and III of this
chapter (other than section 8341 of this title) shall
only apply to powerplants and installations situated
within the contiguous 48 States, Alaska, and the Dis-
trict of Columbia; and

‘(2) the provisions of section 8341 of this title shall
only apply to powerplants situated within the contig-
uous 48 States and the District of Columbia.”

SUBCHAPTER II—NEW FACILITIES
PART A—PROHIBITIONS

§8311. Coal capability of new electric power-
plants; certification of compliance

(a) General prohibition

Except to such extent as may be authorized
under part B, no new electric powerplant may be
constructed or operated as a base load power-
plant without the capability to use coal or an-
other alternate fuel as a primary energy source.

(b) Capability to use coal or alternate fuel

An electric powerplant has the capability to
use coal or another alternate fuel for purposes of
this section if such electric powerplant—

(1) has sufficient inherent design character-
istics to permit the addition of equipment (in-
cluding all necessary pollution devices) nec-
essary to render such electric powerplant ca-
pable of using coal or another alternate fuel as
its primary energy source; and
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(2) is not physically, structurally, or techno-
logically precluded from using coal or another
alternate fuel as its primary energy source.

Capability to use coal or another alternate fuel
shall not be interpreted to require any such
powerplant to be immediately able to use coal
or another alternate fuel as its primary energy
source on its initial day of operation.

(c) Applicability to base load powerplants

(1) This section shall apply only to base load
powerplants, and shall not apply to peakload
powerplants or intermediate load powerplants.

(2) For the purposes of this section, hours of
electrical generation pursuant to emergency sit-
uations, as defined by the Secretary and re-
ported to the Secretary, shall not be included in
a determination of whether a powerplant is
being operated as a base load powerplant.

(d) Self-certification

(1) In order to meet the requirement of sub-
section (a) of this section, the owner or operator
of any new electric powerplant to be operated as
a base load powerplant proposing to use natural
gas or petroleum as its primary energy source
shall certify to the Secretary prior to construc-
tion, or prior to operation as a base load power-
plant in the case of a new electric powerplant
operated as a peakload powerplant or intermedi-
ate load powerplant, that such powerplant has
capability to use coal or another alternate fuel,
within the meaning of subsection (b) of this sec-
tion. Such certification shall be effective to es-
tablish compliance with the requirement of sub-
section (a) of this section as of the date it is
filed with the Secretary. Within 15 days after re-
ceipt of a certification submitted pursuant to
this paragraph, the Secretary shall publish in
the Federal Register a notice reciting that the
certification has been filed.

(2) The Secretary, within 60 days after the fil-
ing of a certification under paragraph (1), may
require the owner or operator of such power-
plant to provide such supporting documents as
may be necessary to verify the certification.

(Pub. L. 95-620, title II, §201, Nov. 9, 1978, 92 Stat.
3298; Pub. L. 10042, §1(c)(4)(A), May 21, 1987, 101
Stat. 311.)

AMENDMENTS

1987—Pub. L. 100-42 substituted ‘‘Coal capability of
new electric powerplants; certification of compliance”
for “New electric powerplants’’ in section catchline and
amended text generally. Prior to amendment, text read
as follows: ‘“‘Except to such extent as may be author-
ized under part B—
‘(1) natural gas or petroleum shall not be used as
a primary energy source in any new electric power-
plant; and
‘(2) no new electric powerplant may be constructed
without the capability to use coal or any other alter-
nate fuel as a primary energy source.”

§ 8312. Repealed. Pub. L. 100-42, §1(a)(1), May 21,
1987, 101 Stat. 310

Section, Pub. L. 95-620, title II, §202, Nov. 9, 1978, 92
Stat. 3298, prohibited, except to extent authorized
under part B, use of natural gas or petroleum as pri-
mary energy source in new major fuel-burning installa-
tion consisting of a boiler, and authorized Secretary to
prohibit nonboilers from using natural gas or petro-
leum.
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PART B—EXEMPTIONS

§8321. Temporary exemptions

(a) General exemption due to lack of alternate
fuel supply, site limitations, or environ-
mental requirements

After consideration of a petition (and com-
ments thereon) for an exemption for a power-
plant from the prohibitions of part A, the Sec-
retary shall, by order, grant an exemption under
this subsection for the use of natural gas or pe-
troleum, if he finds that the petitioner has dem-
onstrated that for the period of the proposed ex-
emption, despite diligent good faith efforts—

(1) it is likely that an adequate and reliable
supply of coal or other alternate fuel of the
quality necessary to conform with design and
operational requirements for use as a primary
energy source will not be available to such
powerplant at a cost (taking into account as-
sociated facilities for the transportation and
use of such fuel) which, based upon the best
practicable estimates, does not substantially
exceed the cost, as determined by rule by the
Secretary, of the fuel that would be used as a
primary energy source;

(2) one or more site limitations exist which
would ot! permit the location or operation of
such a powerplant using coal or any other al-
ternate fuel as a primary energy source; or

(3) the prohibitions of section 8311 of this
title could not be satisfied without violating
applicable environmental requirements.

(b) Temporary exemption based upon future use
of synthetic fuels

After consideration of a petition (and com-
ments thereon) for an exemption for a power-
plant from the prohibitions of part A, the Sec-
retary shall, by order, grant an exemption under
this subsection for the use of natural gas or pe-
troleum, if he finds that the petitioner has dem-
onstrated that—

(1) the petitioner will comply with the prohi-
bitions of part A by the end of the proposed ex-
emption by the use of a synthetic fuel derived
from coal or another alternate fuel; and

(2) the petitioner is not able to comply with
such prohibitions by the use of such synthetic
fuel until the end of the proposed exemption.

The effectiveness of an exemption under this

subsection is conditioned on the petitioner filing

and maintaining a compliance plan meeting the

requirements of section 8324(b) of this title.

(¢), (d) Repealed. Pub. L. 100-42, § 1(c)(5)(E), May
21, 1987, 101 Stat. 312

(e) Duration of temporary exemptions

(1) Except as provided in paragraph (2), exemp-
tions under this section for any powerplant may
not exceed, taking into account any extension
or renewal, b years.

(2)(A) An exemption under subsection (a)(1) of
this section may be granted for a period of more
than 5 years, but may not exceed, taking into
account any extension or renewal, 10 years.

(B) An exemption under subsection (b) of this
section may be extended beyond the 5-year limit

180 in original. Probably should be “‘not’.
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under paragraph (1), but such exemption, so ex-
tended, may not exceed 10 years.

(3) If an exemption is granted for any power-
plant before the powerplant is placed in service,
the period before it is placed in service shall not
be taken into account in computing the 5-year
and the 10-year limitations of paragraphs (1) and
(2).

(Pub. L. 95-620, title II, §211, Nov. 9, 1978, 92 Stat.
3299; Pub. L. 100-42, §1(c)(6), May 21, 1987, 101
Stat. 312.)

AMENDMENTS

1987—Subsec. (a). Pub. L. 10042, §1(c)(5)(A)—~(D), sub-
stituted “from’ for ‘‘or installation from one or more
of”” in introductory provisions, substituted ‘‘the fuel
that would be used” for ‘‘using imported petroleum’
and struck out ‘‘or installation” after ‘‘powerplant’ in
par. (1), struck out ‘‘or installation’ after ‘‘power-
plant” in par. (2), and struck out ‘‘or 8312’ after ‘8311’
in par. (3).

Subsec. (b). Pub. L. 100-42, §1(c)(5)(A), substituted
“from” for ‘‘or installation from one or more of’’.

Subsec. (¢). Pub. L. 10042, §1(c)(5)(E), struck out sub-
sec. (¢) which read as follows: ‘‘After consideration of a
petition (and comments thereon) for an exemption for
a powerplant or installation from one or more of the
prohibitions of part A, the Secretary may, by order,
grant an exemption under this subsection for the use of
natural gas or petroleum, if he finds that the petitioner
has demonstrated that for the period of the proposed
exemption the issuance of such exemption would be in
the public interest and would be consistent with the
purposes of this chapter.”

Subsec. (d). Pub. L. 10042, §1(c)(5)(E), struck out sub-
sec. (d) which read as follows: ‘‘After consideration of
a petition (and comments thereon) for an exemption
from the prohibition of the use of petroleum under sec-
tion 8312 of this title for an installation with a design
capacity of consuming any fuel (or any mixture there-
of) at a fuel heat input rate which does not exceed 300
million Btu’s per hour, the Secretary may, by order,
grant an exemption under this subsection for the use of
petroleum if he finds that the petitioner has dem-
onstrated, by the existence of binding contracts or
other evidence, including appropriate State construc-
tion permits, that he will use coal or another alternate
fuel for at least 75 percent of the annual fuel heat input
rate upon the expiration of such exemption. For provi-
sions relating to authority to receive, consider and
granting (or denying) certain petitons [sic] for an ex-
emption under this subsection, see section 902(b).”

Subsec. (e)(1), (3). Pub. L. 100-42, §1(c)(5)(B), struck
out ‘‘or installation’” after ‘‘powerplant’ wherever ap-
pearing.

EXEMPTION FOR CERTAIN ELECTRIC POWERPLANTS AND
TEMPORARY EXEMPTION ISSUED UNDER SUBSECTION
(d) AS EFFECTIVE PRIOR TO 180 DAYS AFTER NOVEM-
BER 9, 1978

For effectiveness of exemption for certain electric
powerplants and the temporary exemption issued under
subsec. (d) of this section as prior to 180 days after Nov.
9, 1978, see section 902 of Pub. L. 95-620, set out as a
note under section 8301 of this title.

§ 8322. Permanent exemptions

(a) Permanent exemption due to lack of alter-
nate fuel supply, site limitations, environ-
mental requirements, or adequate capital

(1) After consideration of a petition (and com-
ments thereon) for an exemption for a power-
plant from the prohibitions of part A, the Sec-
retary shall, by order, grant a permanent ex-
emption under this subsection with respect to
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natural gas or petroleum, if he finds that the pe-
titioner has demonstrated that despite diligent
good faith efforts—

(A) it is likely that an adequate and reliable
supply of coal or other alternate fuel of the
quality necessary to conform with design and
operational requirements for use as a primary
energy source (i) will not be available within
the first 10 years of the useful life of the
powerplant, or (ii) will not be available at a
cost (taking into account associated facilities
for the transportation and use of such fuel)
which, based upon the best practicable esti-
mates, does not substantially exceed the cost,
as determined by rule by the Secretary, of the
fuel that would be used as a primary energy
source during the useful life of the powerplant
involved;

(B) one or more site limitations exist which
would not permit the location or operation of
such powerplant using coal or any other alter-
nate fuel as a primary energy source;

(C) the prohibitions of part A could not be
satisfied without violating applicable environ-
mental requirements; or

(D) the required use of coal or any other al-
ternate fuel would not allow the petitioner to
obtain adequate capital for the financing of
such powerplant.

(2) The demonstration required to be made by
a petitioner under paragraph (1) shall be made
with respect to the site of such powerplant and
reasonable alternative sites.

(b) Permanent exemption due to certain State or
local requirements

After consideration of a petition (and com-
ments thereon) for an exemption for a power-
plant from the prohibitions of part A, the Sec-
retary may, by order, grant a permanent exemp-
tion under this subsection with respect to natu-
ral gas or petroleum, if he finds that the peti-
tioner has demonstrated that—

(1) with respect to the proposed site of the
powerplant, the construction or operation of
such a facility using coal or any other alter-
nate fuel is infeasible because of a State or
local requirement (other than a building code
or a nuisance or zoning law);

(2) there is no reasonable alternative site for
such powerplant which meets the criteria set
forth in subsection (a)(1)(A) through (D) of
this section; and

(3) the granting of the exemption would be
in the public interest and would be consistent
with the purposes of this chapter.

(c¢) Permanent exemption for cogeneration

After consideration of a petition (and com-
ments thereon) for an exemption from one or
more of the prohibitions of part A for a cogen-
eration facility, the Secretary may, by order,
grant a permanent exemption under this sub-
section with respect to natural gas or petro-
leum, if he—

(1) finds that the petitioner has dem-
onstrated that economic and other benefits of
cogeneration are unobtainable unless petro-
leum or natural gas, or both, are used in such
facility, and

(2) includes in the final order a statement of
the basis for such finding.
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(d) Permanent exemption for certain mixtures
containing natural gas or petroleum

After consideration of a petition (and com-
ments thereon) for an exemption for a power-
plant from the prohibitions of part A, the Sec-
retary shall, by order, grant a permanent ex-
emption under this subsection with respect to
natural gas or petroleum, if he finds that the pe-
titioner has demonstrated that—

(1) the powerplant uses, or proposes to use, a
mixture of petroleum or natural gas and coal
or another alternate fuel as a primary energy
source; and

(2) the amount of the petroleum or natural
gas used in such mixture will not exceed the
minimum percentage of the total Btu heat
input of the primary energy sources of such
powerplant needed to maintain reliability of
operation of such powerplant consistent with
maintaining a reasonable level of fuel effi-
ciency, as determined in accordance with rules
prescribed by the Secretary.

(e) Permanent exemption for emergency pur-
poses

After consideration of a petition (and com-
ments thereon) for an exemption from one or
more of the prohibitions of part A for a power-
plant, the Secretary shall, by order, grant a per-
manent exemption under this subsection with
respect to natural gas or petroleum, if he finds
that the petitioner has demonstrated that such
powerplant will be maintained and operated
only for emergency purposes (as defined by rule
by the Secretary).

(f) Permanent exemption for powerplants nec-
essary to maintain reliability of service

After consideration of a petition (and com-
ments thereon) for an exemption for a power-
plant from one or more of the prohibitions of
part A, the Secretary may, by order, grant a
permanent exemption under this subsection
with respect to natural gas or petroleum if he
finds that the petitioner has demonstrated
that—

(1) such exemption is necessary to prevent
impairment of reliability of service, and

(2) the petitioner, despite diligent good faith
efforts, is not able to make the demonstration
necessary to obtain an exemption under sub-
section (a) or (b) of this section in the time re-
quired to prevent such impairment of service.

(Pub. L. 95-620, title II, §212, Nov. 9, 1978, 92 Stat.
3300; Pub. L. 10042, §1(c)(6), May 21, 1987, 101
Stat. 312.)

REFERENCES IN TEXT

This chapter, referred to in subsec. (b)(3), was in the
original ‘‘this Act’, meaning Pub. L. 95-620, Nov. 9,
1978, 92 Stat. 3289, known as the Powerplant and Indus-
trial Fuel Use Act of 1978, which is classified prin-
cipally to this chapter. For complete classification of
this Act to the Code, see Short Title note set out under
section 8301 of this title and Tables.

AMENDMENTS

1987—Subsec. (a)(1). Pub. L. 10042, §1(c)(6)(A)—(C),
substituted ‘‘from’ for ‘‘or installation from one or
more of’ in introductory provisions, substituted ‘‘the
fuel that would be used’” for ‘‘using imported petro-
leum” and struck out ‘‘or installation’ after ‘‘power-
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plant” wherever appearing in subpar. (A), and struck
out ‘‘or installation” after ‘‘powerplant’ in subpars.
(B) and (D).

Subsec. (a)(2). Pub. L. 10042, §1(c)(1)(D), struck out

¢

‘“(A) in the case of a new major fuel-burning instal-
lation, be made with respect to the site of such in-
stallation proposed by the petitioner; and

‘(B) in the case of a new electric powerplant,”

after ‘‘paragraph (1) shall”.

Subsec. (a)(3). Pub. L. 100-42, §1(c)(6)(E), struck out
par. (3) which read as follows: ‘“‘Notwithstanding the
preceding provisions of this subsection, a powerplant
which has been granted an exemption under subsection
(h) of this section may not be granted an exemption
under this subsection.”

Subsec. (b). Pub. L. 100-42, §1(c)(6)(A), (B), (F), in in-
troductory provisions substituted ‘‘from’’ for ‘‘or in-
stallation from one or more of”’, in par. (1) struck out
‘“‘or installation’ after ‘‘powerplant’”, and in par. (2)
struck out ‘‘in the case of a powerplant,” after ‘(2)”.

Subsec. (d). Pub. L. 10042, §1(c)(6)(A), (B), (G), struck
out ‘“(1)” before ‘‘After consideration of”’, substituted
“from” for ‘‘installation from one or more of’’ in intro-
ductory provisions, redesignated subpars. (A) and (B) of
former par. (1) as pars. (1) and (2), respectively, struck
out “or installation’ after ‘‘powerplant’ wherever ap-
pearing in such pars., and struck out former par. (2)
which read as follows: ‘‘In the case of a new major fuel-
burning installation, the percentage determined by the
Secretary under subparagraph (B) of paragraph (1) shall
not be less than 25 percent.”’

Subsec. (e). Pub. L. 100-42, §1(c)(6)(B), struck out ‘‘or
installation’ after ‘‘powerplant’ wherever appearing.

Subsec. (g). Pub. L. 10042, §1(c)(6)(H), struck out sub-
sec. (g) which related to issuance, by order of Secretary
of Energy, of permanent exemptions for use of natural
gas or petroleum for peakload powerplants.

Subsec. (h). Pub. L. 10042, §1(c)(6)(H), struck out sub-
sec. (h) which related to issuance, by order of Secretary
of Energy, of permanent exemptions for use of petro-
leum for intermediate load powerplants.

Subsec. (i). Pub. L. 10042, §1(c)(6)(H), struck out sub-
sec. (i) which related to issuance, by order of Secretary
of Energy, of permanent exemptions for use of natural
gas or petroleum for installations based upon product
or process requirements.

Subsec. (j). Pub. L. 10042, §1(c)(6)(H), struck out sub-
sec. (j) which related to issuance, by order of Secretary
of Energy, of permanent exemptions for use of natural
gas or petroleum for installations necessary to meet
scheduled equipment outages.

EXEMPTION FOR CERTAIN ELECTRIC POWERPLANTS AS
EFFECTIVE PRIOR TO 180 DAYS AFTER NOVEMBER 9,
1978
For effectiveness of exemption for certain electric

powerplants as prior to 180 days after Nov. 9, 1978, see

section 902(a) of Pub. L. 95-620, set out as a note under
section 8301 of this title.

§ 8323. General requirements for exemptions

(a) Use of mixtures or fluidized bed combustion
not feasible

Except in the case of an exemption under sec-
tion 8322(d) of this title, the Secretary may
grant a permanent exemption for a powerplant
under this part only—

(1) if the applicant has demonstrated that
the use of a mixture of natural gas or petro-
leum and coal or another alternate fuel, for
which an exemption under section 8322(d) of
this title would be available, is not economi-
cally or technically feasible; and

(2) if the Secretary has not made a finding
that the use of a method of fluidized bed com-
bustion of coal or another alternate fuel is
economically and technically feasible.
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(b) State approval required for powerplant

If the appropriate State regulatory authority
has not approved a powerplant for which a peti-
tion has been filed, such exemption, to the ex-
tent it applies to the prohibition under section
8311 of this title against construction without
the capability of using coal or another alternate
fuel, shall not take effect until all approvals re-
quired by such State regulatory authority which
relate to construction have been obtained.

(c) No alternative power supply in the case of a
powerplant

(1) Except in the case of an exemption under
section 8322(c) of this title, the Secretary may
not grant an exemption for a new powerplant
unless he finds that the petitioner has dem-
onstrated that there is no alternative supply of
electric power which is available within a rea-
sonable distance at a reasonable cost without
impairing short-run or long-run reliability of
service and which can be obtained by the peti-
tioner, despite reasonable good faith efforts.

(2) The Secretary shall forward a copy of any
such petition to the Federal Energy Regulatory
Commission promptly after it is filed with the
Secretary and shall consult with such Commis-
sion before making any finding on such petition
under paragraph (1).

(Pub. L. 95-620, title II, §213, Nov. 9, 1978, 92 Stat.
3304; Pub. L. 10042, §1(c)(7), May 21, 1987, 101
Stat. 312.)

AMENDMENTS

1987—Subsec. (a). Pub. L. 100-42, §1(c)(T)(A), (B), in in-
troductory provisions struck out ‘‘or (g)” after
€¢8322(d)”” and ‘‘or installation’ after ‘‘powerplant’’.

Subsec. (b). Pub. L. 100-42, §1(c)(7)(C), amended sub-
sec. (b) generally. Prior to amendment, subsec. (b) read
as follows: “‘If the appropriate State regulatory author-
ity has not approved a powerplant for which a petition
has been filed, such exemption—

‘(1) to the extent it applies to the prohibition
under section 8311(2) of this title against construction
without the capability of using coal or another alter-
nate fuel, shall not take effect until all approvals re-
quired by such State regulatory authority which re-
late to construction have been obtained; and

‘“(2) to the extent it applies to the prohibition
under section 8311(1) of this title against the use of
natural gas or petroleum as a primary energy source,
shall not take effect until all approvals required by
such State regulatory authority which relate to con-
struction or operation have been obtained.”

Subsec. (c)(1). Pub. L. 10042, §1(c)(7)(A), in introduc-
tory provisions struck out ‘‘or (g)” after ‘‘section
8322(c)”".

EXEMPTION FOR CERTAIN ELECTRIC POWERPLANTS AS
EFFECTIVE PRIOR TO 180 DAYS AFTER NOVEMBER 9,
1978

For effectiveness of exemption for certain electric
powerplants as prior to 180 days after Nov. 9, 1978, see
section 902(a) of Pub. L. 95-620, set out as a note under
section 8301 of this title.

§ 8324. Terms and conditions; compliance plans
(a) Terms and conditions generally

Any exemption from any prohibition under
this part shall be on such terms and conditions
as the Secretary determines appropriate, includ-
ing terms and conditions requiring the use of ef-
fective fuel conservation measures which are
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practicable and consistent with the purposes of
this chapter. In the case of any temporary ex-
emption, the terms and conditions (which may
include a compliance plan meeting the require-
ments of subsection (b) of this section) shall be
designed to insure that upon the expiration of
such exemption, the persons and powerplant
covered by such exemption will comply with the
applicable prohibitions.

(b) Compliance plans

A compliance plan meets the requirements of
this subsection if it is approved by the Secretary
and—

(1) contains (A) a schedule indicating how
compliance with applicable prohibitions of
this chapter will occur and (B) evidence of
binding contracts for fuel, or facilities for the
production of fuel, which would allow or?! such
compliance; and

(2) is revised at such times and to such ex-
tent as the Secretary may require to reflect
changes in circumstances.

(Pub. L. 95-620, title II, §214, Nov. 9, 1978, 92 Stat.
3304; Pub. L. 100-42, §1(c)(8), May 21, 1987, 101
Stat. 312.)

REFERENCES IN TEXT

This chapter, referred to in subsecs. (a) and (b)(1)(A),
was in the original ‘‘this Act’’, meaning Pub. L. 95-620,
Nov. 9, 1978, 92 Stat. 3289, known as the Powerplant and
Industrial Fuel Use Act of 1978, which is classified prin-
cipally to this chapter. For complete classification of
this Act to the Code, see Short Title note set out under
section 8301 of this title and Tables.

AMENDMENTS

1987—Subsec. (a). Pub. L. 10042 struck out ‘‘or instal-
lation” after ‘“‘powerplant’.

EXEMPTION FOR CERTAIN ELECTRIC POWERPLANTS AS
EFFECTIVE PRIOR TO 180 DAYS AFTER NOVEMBER 9,
1978

For effectiveness of exemption for certain electric
powerplants as prior to 180 days after Nov. 9, 1978, see
section 902(a) of Pub. L. 95-620, set out as a note under
section 8301 of this title.

SUBCHAPTER III—EXISTING FACILITIES
PART A—PROHIBITIONS

§ 8341. Existing electric powerplants

(a) Certification by powerplants of coal capabil-
ity

At any time, the owner or operator of an exist-

ing electric powerplant may certify to the Sec-

retary, for purposes of subsection (b) of this sec-
tion—

(1) whether or not such powerplant has or
previously had the technical capability to use
coal or another alternate fuel as a primary en-
ergy source;

(2) whether or not such powerplant could
have the technical capability to use coal or
another alternate fuel as a primary energy
source without having—

(A) substantial physical modification of
the powerplant, or

(B) substantial reduction in the rated ca-
pacity of the powerplant; and

180 in original. Probably should be “‘for’.
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(3) whether or not it is financially feasible to
use coal or another alternate fuel as a primary
energy source in such a powerplant.

(b) Authority of Secretary to prohibit where coal
or alternate fuel capability exists

The Secretary may prohibit, in accordance
with section 8343(a) or (b) of this title, the use of
petroleum or natural gas, or both, as a primary
energy source in any existing electric power-
plant, if an affirmative certification under sub-
section (a)(1), (2), and (3) of this section is in ef-
fect with respect to such powerplant and if,
after examining the basis for the certification,
the Secretary concurs with the certification.

(c) Authority of Secretary to prohibit excessive
use in mixtures

At any time, the owner or operator of an exist-
ing electric powerplant may certify to the Sec-
retary for purposes of this subsection whether or
not it is technically and financially feasible to
use a mixture of petroleum or natural gas and
coal or another alternate fuel as a primary en-
ergy source in that powerplant. If an affirmative
certification under this subsection is in effect
with respect to such powerplant and if, after ex-
amining the basis for the certification, the Sec-
retary concurs with the certification, the Sec-
retary may prohibit, in accordance with section
8343(a) of this title, the use of petroleum or nat-
ural gas, or both, in such powerplant in amounts
in excess of the minimum amount necessary to
maintain reliability of operation of the unit
consistent with maintaining reasonable fuel effi-
ciency of such mixture.

(d) Amendment of subsection (a) and (c) certifi-
cations

The owner or operator of any such powerplant
may at any time amend any certification under
subsection (a) or (c) of this section in order to
take into account changes in relevant facts and
circumstances; except that no such amendment
to such a certification may be made after the
date of any final prohibition under subsection
(b) or (c) of this section based on that certifi-
cation.

(Pub. L. 95-620, title III, §301, as added Pub. L.
97-35, title X, §1021(a), Aug. 13, 1981, 95 Stat. 614.)

PRIOR PROVISIONS

A prior section 8341, Pub. L. 95-620, title III, §301,
Nov. 9, 1978, 92 Stat. 3305, related to existing electric
powerplants, prior to repeal by Pub. L. 97-35, title X,
§1021(a), Aug. 13, 1981, 95 Stat. 614.

EFFECTIVE DATE

Section effective Aug. 13, 1981, see section 1038 of Pub.
L. 97-35, set out as an Effective Date of 1981 Amend-
ment note under section 6240 of this title.

VALIDITY OF ORDERS UNDER FORMER PROVISIONS OF
THIS SECTION

Pub. L. 97-35, title X, §1022, Aug. 13, 1981, 95 Stat. 616,
provided that:

‘“(a) The amendments made by section 1021 to section
301(b) and (c) of the Powerplant and Industrial Fuel Use
Act of 1978 [subsecs. (b) and (c) of this section] shall not
apply to any electric powerplant for which a final order
was issued pursuant to section 301(b) or (c¢) of such Act
before the date of the enactment of this Act [Aug. 13,
1981].
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‘““(b) Any electric powerplant issued a proposed order
under section 301(b) or (c¢) of such Act which is pending
on the date of the enactment of this Act may elect not
to have the amendments made by section 1021 to such
section 301(b) or (c) apply with respect to that power-
plant. Such an election shall be irrevocable and shall
be made in such form and manner as the Secretary of
Energy shall, within 45 days after the date of the enact-
ment of this Act, prescribe. Such an election shall be
made not later than 60 days after the date on which the
Secretary of Energy prescribes the form and manner of
making such election.

“(e)(1) The amendments made by section 1021 shall
not affect the validity of any final order issued under
section 301(b) or (c¢) of the Powerplant and Industrial
Fuel Use Act of 1978 before the date of the enactment
of this Act.

‘(2) The validity of any proposed order issued under
such section 301(b) or (c) shall not be affected in the
case of powerplants covered by elections made under
subsection (b).

‘“(83) The authority of the Secretary of Energy to
amend, repeal, rescind, modify, or enforce any order re-
ferred to in paragraph (1) or (2), or rules applicable
thereto, shall remain in effect notwithstanding any
such amendments.”

§ 8342. Repealed. Pub. L. 100-42, § 1(a)(2), May 21,
1987, 101 Stat. 310

Section, Pub. L. 95-620, title III, §302, Nov. 9, 1978, 92
Stat. 3306, authorized Secretary to prohibit use of pe-
troleum or natural gas as primary energy source in ex-
isting major fuel-burning installations having coal or
alternate fuel capability and, in installations in which
mixtures of petroleum or natural gas and coal or other
alternate fuels are found feasible, to prohibit excessive
use of petroleum or natural gas in such mixtures.

§8343. Rules relating to case-by-case and cat-
egory prohibitions

(a) Case-by-case prohibitions

(1) Except to the extent authorized by sub-
section (b) of this section, the Secretary shall
prohibit any powerplant from using natural gas
or petroleum under the authority granted him
under section 8341(b) or (c) of this title only by
means of a final order issued by him which shall
be limited to the particular powerplant in-
volved.

(2) The Secretary may issue such a final order
only with respect to a powerplant which is not,
at the time the proposed order is issued, covered
by a final rule issued under subsection (b) of this
section.

(b) Prohibitions applicable to categories of facili-
ties

(1) The Secretary may prohibit, by rule, the
use of natural gas or petroleum under section
8341(b) of this title in existing electric power-
plants.

(2) Bach powerplant to be covered by any final
rule issued under this subsection shall be spe-
cifically identified in the proposed rule pub-
lished under section 8411(b) of this title.

(3) In prescribing any final rule under this sub-
section, the Secretary shall take into account
any special circumstances or characteristics of
each category of powerplants (such as the inter-
mittent use, size, age, or geographic location of
such powerplants). Any such rules shall not
apply in the case of any existing electric power-
plant with respect to which a comparable prohi-
bition was issued by order.
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(Pub. L. 95620, title III, §303, Nov. 9, 1978, 92
Stat. 3306; Pub. L. 10042, §1(c)(9), May 21, 1987,
101 Stat. 312.)

AMENDMENTS

1987—Subsec. (a)(1). Pub. L. 100-42, §1(c)(9)(A), (B),
struck out ‘‘or installation’ after ‘‘powerplant’ in two
places and ‘‘or 8342 after ‘“‘section 8341(b) or (c)”’.

Subsec. (a)(2). Pub. L. 100-42, §1(c)(9)(A), struck out
‘‘or installation’ after ‘‘powerplant’.

Subsec. (a)(3). Pub. L. 100-42, §1(c)(9)(C), struck out
par. (3) which read as follows:

‘“(A) Subject to subparagraph (B), the Secretary shall
not issue a final order under this subsection to any
powerplant if it is demonstrated that such powerplant
would have been granted an exemption if such prohibi-
tion had been established by a final rule pursuant to
subsection (b) of this section rather than by order pur-
suant to this subsection, except that if a temporary ex-
emption would have been granted, such a final order
may be issued but may not take effect until such time
as the temporary exemption would have terminated.

“(B) In any case in which an order is not issued by
reason of subparagraph (A) or in which the effective
date of such order is delayed under subparagraph (A),
the Secretary shall take such steps as may be nec-
essary to assure the installation involved complies
with the same requirements (including provisions of
section 8354(a) of this title) as would have been applica-
ble if an exemption had been granted based upon the
grounds for which the order is not issued or the effec-
tive date of which is delayed.”

Subsec. (b)(1). Pub. L. 100-42, §1(c)(9)(D), amended par.
(1) generally. Prior to amendment, par. (1) read as fol-
lows: ‘“The Secretary may, by rule, prohibit the use of
natural gas or petroleum pursuant to section 8341(b) or
8342(a) of this title—

““(A) in the case of any category of existing electric
powerplants identified in such rule; and

‘“(B) in the case of any category of existing major
fuel-burning installations which have design capabili-

ties of consuming fuel (or any mixture thereof) at a

fuel heat input rate of 300 million Btu’s per hour or

greater which are identified in such rule.”

Subsec. (b)(2). Pub. L. 100-42, §1(c)(9)(A), struck out
‘‘or installation’ after ‘‘powerplant’.

Subsec. (b)(3). Pub. L. 10042, §1(c)(9)(A), (E), struck
out ‘‘or installations” after ‘‘powerplants” in two
places in introductory provisions, and amended last
sentence generally. Prior to amendment, last sentence
read as follows: ‘““‘Any such rules shall not apply in the
case of any existing electric powerplant with respect to
which a comparable prohibition was issued by order.”

PART B—EXEMPTIONS

§8351. Temporary exemptions

(a) Temporary exemption due to lack of alter-
nate fuel supply, site limitations, or environ-
mental requirements

After consideration of a petition (and com-
ments thereon) for an exemption from one or
more of the prohibitions of part A for a power-
plant, the Secretary shall, by order, grant such
an exemption for the use of natural gas or petro-
leum, if he finds that the petitioner has dem-
onstrated that for the period of the proposed ex-
emption, despite diligent good faith efforts—

(1) it is likely that an adequate and reliable
supply of coal or other alternate fuel of the
quality necessary to conform with design and
operational requirements for use as a primary
energy source, will not be available to such
powerplant at a cost (taking into account as-
sociated facilities for the transportation and
use of such fuel) which, based upon the best
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practicable estimates, does not substantially
exceed the costs, as determined by rule by the
Secretary, of using imported petroleum as a
primary energy source;

(2) one or more site limitations exist which
would not permit the operation of such a
powerplant using coal or any other alternate
fuel as a primary energy source; or

(3) the prohibitions of section 8341 of this
title could not be satisfied without violating
applicable environmental requirements.

(b) Temporary exemption based upon future use
of synthetic fuels

After consideration of a petition (and com-
ments thereon) for an exemption from one or
more of the prohibitions of part A for a power-
plant, the Secretary, by order, shall grant an ex-
emption under this subsection for the use of nat-
ural gas or petroleum, if he finds that the peti-
tioner has demonstrated that—

(1) the petitioner will comply with the prohi-
bitions of part A by the end of the proposed ex-
emption by the use of a synthetic fuel derived
from coal or another alternate fuel; and

(2) the petitioner is not able to comply with
such prohibitions by the use of such synthetic
fuel until the end of the proposed exemption.

The effectiveness of an exemption under this

subsection is conditioned on the petitioner filing

and maintaining a compliance plan meeting the

requirements of section 8354(b) of this title.

(c) Temporary exemption based upon use of in-
novative technologies

After consideration of a petition (and com-
ments thereon) for an exemption from one or
more of the prohibitions of part A for a power-
plant, the Secretary, by order, shall grant an ex-
emption under this subsection for the use of nat-
ural gas or petroleum, if he finds that the peti-
tioner has demonstrated that such powerplant
will comply with such prohibitions at the expi-
ration of such exemption by the adoption of a
technology for the use of coal or another alter-
nate fuel which at the time of the granting of
the exemption is determined by the Secretary to
be an innovative technology. The effectiveness
of an exemption under this subsection is condi-
tioned on the petitioner filing and maintaining
a compliance plan meeting the requirements of
section 8354(b) of this title.

(d) Temporary exemption for units to be retired

(1) After consideration of a petition (and com-
ments thereon) for an exemption from one or
more of the prohibitions of part A for a power-
plant, the Secretary shall, by order, grant an ex-
emption under this subsection for the use of nat-
ural gas or petroleum, if he finds that the peti-
tioner has demonstrated that such powerplant is
to permanently cease operation at or before the
expiration of the exemption period. An exemp-
tion under this subsection is conditioned on the
petitioner filing and maintaining a compliance
plan meeting the requirements of section 8354(b)
(other than paragraph (1)(B)) of this title.

(2) Notwithstanding any other provision of
this chapter, an exemption under this part may
not be granted for any powerplant once an ex-
emption under this subsection has been granted
for such powerplant.
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(e) Temporary public interest exemption

After consideration of a petition (and com-
ments thereon) for an exemption for a power-
plant from one or more of the prohibitions of
part A for a powerplant, the Secretary may, by
order, grant an exemption under this subsection
for the use of natural gas or petroleum, if he
finds that the petitioner has demonstrated that
for the period of the proposed exemption the is-
suance of such exemption is in the public inter-
est and is consistent with the purposes of this
chapter.

(f) Temporary exemption for peakload power-
plants

After consideration of a petition (and com-
ments thereon) for an exemption from one or
more of the prohibitions of part A for a power-
plant, the Secretary shall, by order, grant an ex-
emption under this subsection for the use of nat-
ural gas or petroleum, if the petitioner certifies
that such powerplant is to be operated solely as
a peakload powerplant.

(g) Temporary exemption for powerplants where
necessary to maintain reliability of service

(1) After consideration of a petition (and com-
ments thereon) for an exemption from one or
more of the prohibitions of part A for a power-
plant, the Secretary shall, by order, grant an ex-
emption under this subsection for the use of nat-
ural gas or petroleum, if he finds that the peti-
tioner has demonstrated that such exemption is
necessary to prevent impairment of reliability
of service.

(2) Notwithstanding any other provision of
this chapter, an exemption under this part
(other than a permanent exemption under sec-
tion 8352(f) of this title for the use of petroleum)
may not be granted for any powerplant for
which an exemption under this subsection has
been granted.

(h) Duration of temporary exemptions

(1) Except as provided in paragraphs (2) and
(3), exemptions under this section for any
powerplant may not exceed, taking into account
any extension or renewal, 5 years.

(2)(A) An exemption under subsection (a)(1) of
this section may be granted for a period of more
than 5 years, but may not exceed, taking into
account any extension or renewal, 10 years.

(B) Subject to paragraph (3), an exemption
under subsections (b), (¢), and (g) of this section
may be extended beyond the 5-year limit under
paragraph (1), but such exemption, so extended,
may not exceed 10 years.

(3) An exemption under subsections (d), (f),
and (g) of this section for the use of natural gas
by a powerplant may not extend beyond Decem-
ber 31, 1994.

(4) In computing the 5-year and 10-year limita-
tions of paragraphs (1) and (2) in the case of any
exemption under this section, the period before
the prohibition on the use of natural gas and pe-
troleum would first apply (if the exemption had
not been granted) shall be disregarded.

(Pub. L. 95-620, title III, §311, Nov. 9, 1978, 92

Stat. 3307; Pub. L. 100-42, §1(c)(10), (11), May 21,
1987, 101 Stat. 313.)
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REFERENCES IN TEXT

This chapter, referred to in subsecs. (d)(2), (e), and
(2)(2), was in the original ‘‘this Act’’, meaning Pub. L.
95-620, Nov. 9, 1978, 92 Stat. 3289, known as the Power-
plant and Industrial Fuel Use Act of 1978, which is clas-
sified principally to this chapter. For complete classi-
fication of this Act to the Code, see Short Title note
set out under section 8301 of this title and Tables.

AMENDMENTS

1987—Subsec. (a). Pub. L. 100-42, §1(c)(10), (11), struck
out ‘“‘or installation’ after ‘‘powerplant’” in introduc-
tory provisions and in pars. (1) and (2) and struck out
‘‘or 8342 after ‘‘section 8341 in par. (3).

Subsecs. (b) to (e), (h)(1). Pub. L. 100-42, §1(c)(10),
struck out ‘‘or installation’ after ‘‘powerplant’ wher-
ever appearing.

EXEMPTION FOR CERTAIN ELECTRIC POWERPLANTS AS
EFFECTIVE PRIOR TO 180 DAYS AFTER NOVEMBER 9,
1978

For effectiveness of exemption for certain electric
powerplants as prior to 180 days after Nov. 9, 1978, see
section 902(a) of Pub. L. 95-620, set out as a note under
section 8301 of this title.

§ 8352. Permanent exemptions

(a) Permanent exemption due to lack of alter-
nate fuel supply, site limitations, or environ-
mental requirements

(1) After consideration of a petition (and com-
ments thereon) for an exemption from one or
more of the prohibitions of part A for a power-
plant, the Secretary shall, by order, grant a per-
manent exemption under this subsection for the
use of natural gas or petroleum, if he finds that
the petitioner has demonstrated that despite
diligent good faith efforts—

(A) it is likely that an adequate and reliable
supply of coal or other alternate fuels of the
quality necessary to conform with design and
operational requirements for use as a primary
energy source will not be available to such
powerplant at a cost (taking into account as-
sociated facilities for the transportation and
use of such fuel) which, based upon the best
practicable estimates, does not substantially
exceed the cost, as determined by rule by the
Secretary, of using imported petroleum as a
primary energy source during the remaining
useful life of the powerplant;

(B) one or more site limitations exist which
would not permit the operation of such a
powerplant using coal or any other alternate
fuel as a primary energy source; or

(C) the prohibitions of part A could not be
satisfied without violating applicable environ-
mental requirements.

(2) Notwithstanding the preceding provisions
of this subsection, a powerplant which has been
granted an exemption under subsection (g) of
this section may not be granted an exemption
under this subsection.

(b) Permanent exemption due to certain State or
local requirements

After consideration of a petition (and com-
ments thereon) for an exemption from one or
more of the prohibitions of part A for a power-
plant, the Secretary may, by order, grant a per-
manent exemption under this subsection, if he
finds that the petitioner has demonstrated
that—

TITLE 42—THE PUBLIC HEALTH AND WELFARE

Page 6668

(1) with respect to the site of the power-
plant, the operation of such a facility using
coal or any other alternate fuel is infeasible
because of a State or local requirement;

(2) if such State or local requirement is
under a building code or nuisance or zoning
law, no other exemption under this part could
be granted for such facility; and

(3) the granting of the exemption would be
in the public interest and would be consistent
with the purposes of this chapter.

(c) Permanent exemption for cogeneration

After consideration of a petition (and com-
ments thereon) for an exemption from one or
more of the prohibitions of part A for a cogen-
eration facility, the Secretary may, by order,
grant a permanent exemption under this sub-
section, if he—

(1) finds that the petitioner has dem-
onstrated that economic and other benefits of
cogeneration are unobtainable unless petro-
leum or natural gas, or both, are used in such
facility, and

(2) includes in the final order a statement of
the basis for such finding.

(d) Permanent exemption for certain fuel mix-
tures containing natural gas or petroleum

(1) After consideration of a petition (and com-
ments thereon) for an exemption from one or
more of the prohibitions of part A for a power-
plant, the Secretary shall, by order, grant a per-
manent exemption under this subsection, if he
finds that the petitioner has demonstrated
that—

(A) the powerplant uses, or proposes to use,

a mixture of petroleum or natural gas and coal

or another alternate fuel as a primary energy

source; and

(B) the amount of the petroleum or natural
gas used in such mixture will not exceed the
minimum percentage of the total Btu heat
input of the primary energy sources of such
powerplant needed to maintain reliability of
operation of the unit consistent with main-
taining a reasonable level of fuel efficiency, as
determined in accordance with rules pre-
scribed by the Secretary.

(2) Repealed. Pub. L. 100-42, §1(c)(12)(A), May
21, 1987, 101 Stat. 313.

(3) The Secretary may authorize a higher per-
centage than that referred to in paragraph (1)(B)
if he finds that the higher percentage of natural
gas allowed would be mixed with synthetic fuels
derived from municipal wastes or agricultural
wastes and would encourage the use of alternate
or new technologies which use renewable
sources of energy.

(e) Permanent exemption for emergency pur-
poses

After consideration of a petition (and com-
ments thereon) for an exemption from one or
more of the prohibitions of part A for a power-
plant, the Secretary shall, by order, grant a per-
manent exemption under this subsection, if he
finds that the petitioner has demonstrated that
such powerplant will be maintained and oper-
ated only for emergency purposes (as defined by
rule by the Secretary).
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(f) Permanent exemption for peakload power-
plants

After consideration of a petition (and com-
ments thereon) for an exemption from one or
more of the prohibitions of part A for a power-
plant, the Secretary shall, by order, grant a per-
manent exemption under this subsection, if he
finds that—

(1) the powerplant is operated solely as a
peakload powerplant;

(2) a denial of such petition is likely to re-
sult in an impairment of reliability of service;
and

(3)(A) modification of the powerplant to per-
mit compliance with such prohibitions is tech-
nically infeasible; or

(B) such modification would result in an un-
reasonable expense.

(g) Permanent exemption for intermediate load
powerplants

(1) After consideration of a petition (and com-
ments thereon) for an exemption from one or
more of the prohibitions of part A on the use of
petroleum by a powerplant, the Secretary may,
by order, grant a permanent exemption under
this subsection, if he finds that the petitioner
has demonstrated that—

(A) the Administrator of the Environmental
Protection Agency (or the appropriate State
air pollution control agency) certifies to the
Secretary that the use by such powerplant of
coal or any available alternate fuel as a pri-
mary energy source will cause or contribute to
a concentration, in an air quality control re-
gion or any area within such region, of a pol-
lutant for which any national ambient air
quality standard is or would be exceeded for
such area;

(B) such powerplant is to be operated only to
replace no more than the equivalent capacity
of existing electric powerplants—

(i) which use natural gas or petroleum as a
primary energy source,

(ii) which are owned by the same person
who is to operate such powerplant, and

(iii) which, if they used coal as a primary
energy source, would cause or contribute to
such a concentration in such region;

(C) such powerplant is and shall continue to
be operated solely as an intermediate load
powerplant;

(D) the net fuel heat input rate for such
powerplant will be maintained at or less than
9,600 Btu’s per kilowatt hour throughout the
remaining useful life of the powerplant; and

(E) the powerplant has the capability to use
synthetic fuels derived from coal or other al-
ternate fuel.

(2) The Secretary shall, from time to time, re-
view each exemption granted to a powerplant
under this subsection, and shall terminate such
exemption if he finds that there is available a
supply of synthetic fuel derived from coal or
other alternate fuel suitable for use as a pri-
mary energy source by such powerplant.

(h) Permanent exemption for use of natural gas
by certain powerplants with capacities of
less than 250 million Btu’s per hour

(1) Subject to paragraph (2), after consider-
ation of a petition (and comments thereon) for
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an exemption from any prohibition of part A for
the use of natural gas by a powerplant, the Sec-
retary shall, by order, grant a permanent ex-
emption under this subsection for such use, if he
finds that the petitioner has demonstrated
that—

(A) such powerplant has a design capability
of consuming fuel (or any mixture thereof) at
a fuel heat input rate of less than 250 million
Btu’s per hour;

(B) such powerplant was a baseload power-
plant on April 20, 1977; and

(C) such powerplant is not capable of con-
suming coal without—

(i) substantial physical modification of the
unit; or

(ii) substantial reduction in the rated ca-
pacity of the unit (as determined by the Sec-
retary).

(2) An exemption under this subsection may
only apply to the prohibitions under section 8341
of this title and prohibitions established by final
rules or orders issued before January 1, 1990.

(i) Permanent exemption for use of LNG by cer-
tain powerplants

After consideration of a petition (and com-
ments thereon) for an exemption from one or
more of the prohibitions of part A for a power-
plant, the Secretary shall, by order, grant a per-
manent exemption under this subsection for the
use of liquefied natural gas if the Administrator
of the Environmental Protection Agency (or the
appropriate State air pollution control agency)
has certified to the Secretary that the use of
coal by such powerplant as a primary energy
source will cause or contribute to a concentra-
tion, in an air quality control region or any area
within such region, of a pollutant for which any
national ambient air quality standard is or
would be exceeded for such region or area and
the use of coal would not comply with applicable
environmental requirements.

(Pub. L. 95-620, title III, §312, Nov. 9, 1978, 92
Stat. 3309; Pub. L. 100-42, §1(c)(10), (12), May 21,
1987, 101 Stat. 313.)

REFERENCES IN TEXT

This chapter, referred to in subsec. (b)(3), was in the
original ‘‘this Act’, meaning Pub. L. 95-620, Nov. 9,
1978, 92 Stat. 3289, known as the Powerplant and Indus-
trial Fuel Use Act of 1978, which is classified prin-
cipally to this chapter. For complete classification of
this Act to the Code, see Short Title note set out under
section 8301 of this title and Tables.

AMENDMENTS

1987—Subsecs. (a)(1), (b), (d)(1). Pub. L. 100-42,
§1(c)(10), struck out ‘or installation’ after ‘‘power-
plant’ wherever appearing.

Subsec. (d)(2). Pub. L. 100-42, §1(c)(12)(A), struck out
par. (2) which read as follows: ‘“In the case of an exist-
ing major fuel-burning installation, the percentage de-
termined by the Secretary under subparagraph (B) of
paragraph (1) shall not be less than 25 percent.”

Subsec. (d)(3). Pub. L. 100-42, §1(c)(12)(B), substituted
“The” for “In the case of an existing electric power-
plant, the’.

Subsec. (e). Pub. L. 100-42, §1(c)(10), struck out ‘‘or in-
stallation” after ‘‘powerplant’ wherever appearing.

Subsec. (j). Pub. L. 100-42, §1(c)(12)(C), struck out sub-
sec. (j) which related to granting, by Secretary of En-
ergy, of permanent exemptions for use of natural gas
for installations served by international pipelines.
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Subsec. (k). Pub. L. 10042, §1(c)(12)(C), struck out
subsec. (k) which related to granting, by Secretary of
Energy, of permanent exemptions for use of natural gas
or petroleum for installations based upon product or
process requirements.

Subsec. (1). Pub. L. 100-42, §1(c)(12)(C), struck out sub-
sec. () which related to granting, by Secretary of En-
ergy, of permanent exemptions for use of natural gas or
petroleum for installations necessary to meet sched-
uled equipment outages.

EXEMPTION FOR CERTAIN ELECTRIC POWERPLANTS AS
EFFECTIVE PRIOR TO 180 DAYS AFTER NOVEMBER 9,
1978

For effectiveness of exemption for certain electric
powerplants as prior to 180 days after Nov. 9, 1978, see
section 902(a) of Pub. L. 95-620, set out as a note under
section 8301 of this title.

§8353. General requirements for exemptions

(a) Use of mixtures or fluidized bed combustion
not feasible

Except in the case of an exemption under sec-
tion 8352(b), (f), or (i) of this title, the Secretary
may grant a permanent exemption for a power-
plant under this part only—

(1) if the applicant has demonstrated that
the use of a mixture of natural gas or petro-
leum and coal (or other alternate fuels), for
which an exemption under section 8352(b) of
this title would be available, is not economi-
cally or technically feasible; and

(2) if the Secretary has not made a finding
that the use of a method of fluidized bed com-
bustion of coal or an alternate fuel is economi-
cally and technically feasible.

(b) No alternative power supply in case of a
powerplant

(1) In the case of an exemption under section
8352(b) or (g) of this title, the Secretary may not
grant an exemption for an existing powerplant
unless he finds that the petitioner has dem-
onstrated that there is no alternative supply of
electric power which is available within a rea-
sonable distance at a reasonable cost without
impairing short-run or long-run reliability of
service and which can be obtained by the peti-
tioner, despite reasonable good faith efforts.

(2) The Secretary shall forward a copy of any
such petition to the Federal Energy Regulatory
Commission promptly after it is filed with the
Secretary and shall consult with the Commis-
sion before making any finding on such petition
under paragraph (1).

(Pub. L. 95620, title III, §313, Nov. 9, 1978, 92
Stat. 3313; Pub. L. 10042, §1(c)(10), (13), May 21,
1987, 101 Stat. 313.)

AMENDMENTS

1987—Subsec. (a). Pub. L. 10042, §1(c)(13), struck out
“or installation” after ‘‘powerplant” in introductory
provisions.

Pub. L. 10042, §1(c)(10), which directed the substi-
tution of ‘“‘or (i) for ‘‘(i), or (j)”’ was executed by mak-
ing the substitution for ‘(i) or (j)’ to reflect the prob-
able intent of Congress.

EXEMPTION FOR CERTAIN ELECTRIC POWERPLANTS AS
EFFECTIVE PRIOR TO 180 DAYS AFTER NOVEMBER 9,
1978

For effectiveness of exemption for certain electric
powerplants as prior to 180 days after Nov. 9, 1978, see
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section 902(a) of Pub. L. 95-620, set out as a note under
section 8301 of this title.

§ 8354. Terms and conditions; compliance plans
(a) Terms and conditions generally

Any exemption from any prohibition under
this part shall be on such terms and conditions
as the Secretary determines appropriate, includ-
ing terms and conditions requiring the use of ef-
fective fuel conservation measures which are
practicable and consistent with the purposes of
this chapter. In the case of any temporary ex-
emption, the terms and conditions (which may
include a compliance plan meeting the require-
ments of subsection (b) of this section) shall be
designed to insure that upon the expiration of
such exemption, the persons and powerplant
covered by such exemption will comply with the
applicable prohibitions.

(b) Compliance plans

A compliance plan meets the requirements of
this subsection if it is approved by the Secretary
and—

(1) contains (A) a schedule indicating how
compliance with applicable prohibition of this
chapter will occur and (B) evidence of binding
contracts for fuel, or facilities for the produc-
tion of fuel, which would allow for such com-
pliance; and

(2) is revised at such times and to such ex-
tent as the Secretary may require to reflect
changes in circumstances.

(Pub. L. 95-620, title III, §314, Nov. 9, 1978, 92
Stat. 3314; Pub. L. 10042, §1(c)(10), May 21, 1987,
101 Stat. 313.)

REFERENCES IN TEXT

This chapter, referred to in subsecs. (a) and (b)(1)(A),
was in the original ‘‘this Act’’, meaning Pub. L. 95-620,
Nov. 9, 1978, 92 Stat. 3289, known as the Powerplant and
Industrial Fuel Use Act of 1978, which is classified prin-
cipally to this chapter. For complete classification of
this Act to the Code, see Short Title note set out under
section 8301 of this title and Tables.

AMENDMENTS

1987—Subsec. (a). Pub. L. 10042 struck out ‘‘or instal-
lation” after ‘‘powerplant’.

EXEMPTION FOR CERTAIN ELECTRIC POWERPLANTS AS
EFFECTIVE PRIOR TO 180 DAYS AFTER NOVEMBER 9,
1978

For effectiveness of exemption for certain electric
powerplants as prior to 180 days after Nov. 9, 1978, see
section 902(a) of Pub. L. 95-620, set out as a note under
section 8301 of this title.

SUBCHAPTER IV—ADDITIONAL
PROHIBITIONS; EMERGENCY AUTHORITIES

§§8371, 8372. Repealed. Pub. L. 100-42, §1(a)(3),
(4), May 21, 1987, 101 Stat. 310

Section 8371, Pub. L. 95620, title IV, §401, Nov. 9, 1978,
92 Stat. 3314, authorized Secretary to prohibit by order
the use of natural gas as primary energy source in ex-
isting boilers used for space heating purposes which
consume 300 Mcf or more natural gas per day and have
capability to use petroleum as primary energy source,
and in new boilers to be used for space heating purposes
which would be capable of consuming 300 Mcf or more
of natural gas per day.

Section 8372, Pub. L. 95620, title IV, §402, Nov. 9, 1978,
92 Stat. 3315; Pub. L. 97-35, title X, §1024, Aug. 13, 1981,
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95 Stat. 617, prohibited installation of outdoor lighting
fixtures using natural gas before Nov. 9, 1978, phased
out distribution of natural gas to be used in outdoor
lighting other than that installed for residential use
before Nov. 9, 1978, and required distributors of natural
gas to disseminate information to customers to dis-
courage use of natural gas for outdoor lighting.

§8373. Conservation in Federal facilities, con-
tracts, and financial assistance programs

(a) Federal facilities

(1) Each Federal agency owning or operating
any electric powerplant shall comply with any
prohibition, term, condition, or other substan-
tial or procedural requirement under this chap-
ter, to the same extent as would be the case if
such powerplant were owned or operated by a
nongovernmental person.

(2) The President may, by order, exempt from
the application of paragraph (1) any powerplant
owned or operated by any Federal agency, if the
President determines that—

(A) such use is in the paramount interest of
the United States and that the powerplant in-
volved is a component of or is used solely in
connection with any weaponry, equipment,
aircraft, vessels, vehicles or other classes or
categories of property which—

(i) are owned or operated by the Armed
Forces of the United States (including the
Coast Guard) or by the National Guard of
any State; and

(ii) are uniquely military in nature; or

(B) there is a lack of appropriation for such
use but only if the President specifically re-
quested such appropriations as a part of the
budgetary process and the Congress failed to
make available such requested appropriation.

Such order shall not take effect until 60 days
after a copy of such order has been transmitted
to each House of the Congress. The President
shall review each such determination every 2
years and submit a report to the Congress on the
results of such review.

(b) Federal contracts and financial assistance

(1) In order to implement the purposes of this
chapter, the President shall, not later than 30
days after the effective date of this chapter,
issue an order—

(A) requiring each Federal agency which is
authorized to extend Federal assistance by
way of grant, loan, contract, or other form of
financial assistance, to promptly effectuate
the purposes of this chapter relating to the
conservation of petroleum and natural gas, by
rule, in such contracting or assistance activi-
ties within 180 days after issuance of such
order, and

(B) setting forth procedures, sanctions, pen-
alties, and such other provisions as the Presi-
dent determines necessary to carry out such
requirement effectively, including a require-
ment that each agency annually transmit to
the President, and make available to the pub-
lic, a report on the actions taken and to be
taken to implement such order.

(2) The President may exempt by order any
specific grant, loan, contract, or other form of
financial assistance from all or part of the pro-
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visions of this subsection if he determines such
exemption is in the national interest. The Presi-
dent shall notify the Congress in writing of such
exemption at least 60 days before it is effective.

(3) The President or any Federal agency may
not use the authority granted under paragraph
(1) to require compliance, including the use of
coal, by any person or facility with any prohibi-
tion under other sections of this chapter if such
person or facility has been specifically deter-
mined by the Secretary as subject to such prohi-
bition or has been exempted from the applica-
tion of such prohibition.

(Pub. L. 95-620, title IV, §403, Nov. 9, 1978, 92
Stat. 3317, Pub. L. 10042, §1(c)(14), May 21, 1987,
101 Stat. 313; Pub. L. 102-486, title XXX, §3011,
Oct. 24, 1992, 106 Stat. 3128.)

REFERENCES IN TEXT

This chapter, referred to in subsecs. (a)(1) and (b)(1),
(3), was in the original ‘‘this Act’’, meaning Pub. L.
95-620, Nov. 9, 1978, 92 Stat. 3289, known as the Power-
plant and Industrial Fuel Use Act of 1978, which is clas-
sified principally to this chapter. For complete classi-
fication of this Act to the Code, see Short Title note
set out under section 8301 of this title and Tables.

The effective date of this chapter, referred to in sub-
sec. (b)(1), is the effective date of Pub. L. 95-620. See
section 901 of Pub. L. 95-620, set out as an Effective
Date note under section 8301 of this title.

AMENDMENTS

1992—Subsec. (c¢). Pub. L. 102486 struck out subsec.
(c), which read as follows: ‘“The President shall annu-
ally submit a detailed report to each House of the Con-
gress on the actions taken by the President and each
Federal agency to implement this section, including
the progress and problems associated with implementa-
tion of this section.”

1987—Subsec. (a)(1). Pub. L. 100-42, §1(c)(14)(A), struck
out ¢, major fuel-burning installation, or other unit”
after ‘‘electric powerplant’” and ¢, installation, or
unit” after ‘‘such powerplant’.

Subsec. (a)(2). Pub. L. 100-42, §1(c)(14)(B), (C), struck
out ¢, installation, or other unit” after ‘‘powerplant”
in introductory provisions, ‘‘, installation, or unit”
after ‘‘powerplant’ in subpar. (A), and last sentence
which read as follows: ‘‘Any powerplant, installation,
or other unit permitted to use natural gas or petroleum
under an exemption under this paragraph shall estab-
lish and carry out effective fuel conservation measures,
as determined by the Secretary.”

Subsec. (a)(3). Pub. L. 100-42, §1(c)(14)(D), struck out
par. (3) which read as follows: ‘“‘Any powerplant, instal-
lation, or unit owned or operated by any such Federal
agency shall be entitled to any exemption by the Sec-
retary to the same extent, in the same manner, and
under the same terms and conditions as would apply if
it were owned or operated by a nongovernmental per-
son.”

TERMINATION OF REPORTING REQUIREMENTS

For termination, effective May 15, 2000, of provisions
of law requiring submittal to Congress of any annual,
semiannual, or other regular periodic report listed in
House Document No. 103-7 (in which the report under
the last sentence of subsec. (a)(2) of this section is list-
ed as the 16th item on page 19), see section 3003 of Pub.
L. 104-66, as amended, set out as a note under section
1113 of Title 31, Money and Finance.

TRANSFER OF FUNCTIONS

For transfer of authorities, functions, personnel, and
assets of the Coast Guard, including the authorities
and functions of the Secretary of Transportation relat-
ing thereto, to the Department of Homeland Security,
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and for treatment of related references, see sections
468(b), 551(d), 552(d), and 557 of Title 6, Domestic Secu-
rity, and the Department of Homeland Security Reor-
ganization Plan of November 25, 2002, as modified, set
out as a note under section 542 of Title 6.

EX. ORD. NoO. 12185. EFFECTUATION OF CONSERVATION OF
PETROLEUM AND NATURAL GAS BY RECIPIENTS OF FED-
ERAL FINANCIAL ASSISTANCE

Ex. Ord. No. 12185, Dec. 17, 1979, 44 F.R. 75093, pro-
vided:

By the authority vested in me as President of the
United States of America by Section 403(b) of the
Powerplant and Industrial Fuel Use Act of 1978 (92 Stat.
3318; Public Law 95-620) [42 U.S.C. 8373(b)] and Section
301 of Title 3 of the United States Code, in order to en-
courage additional conservation of petroleum and natu-
ral gas by recipients of Federal financial assistance, it
is hereby ordered as follows:

1-101. Each Federal agency, as that term is defined in
Section 103(a)(25) of the Powerplant and Industrial Fuel
Use Act of 1978 (92 Stat. 3297) [42 U.S.C. 8302(a)(25)1,
shall effectuate through its financial assistance pro-
grams the purposes of that Act relating to the con-
servation of petroleum and natural gas.

1-102. Each Federal agency which extends financial
assistance shall review those programs of financial as-
sistance and identify those which are most likely to
offer opportunities for significant conservation of pe-
troleum and natural gas.

1-103. Within two months, and annually thereafter,
each agency shall publish for comment a list of those
programs which it has identified as likely to offer sig-
nificant opportunity for conservation. The public shall
be given 60 days to submit comments, including sugges-
tions for rules which would effectuate the conservation
purposes of the Act [see Short Title note set out under
42 U.S.C. 8301].

1-104. After receiving public comment and sugges-
tions, and after consulting with the Director of the Of-
fice of Management and Budget, each agency shall pub-
lish proposed rules designed to achieve conservation of
petroleum and natural gas in connection with the re-
ceipt of financial assistance.

Proposed rules should be published within 30 days of
the close of the comment period under Section 1-103.

1-105. Final rules shall be adopted by each agency in
accordance with the provisions of Sections 102(b) [42
U.S.C. 8301(b)], 403(b) [42 U.S.C. 8373(b)] and 701(a) [42
U.S.C. 8411(a)] of the Powerplant and Industrial Fuel
Use Act of 1978, and the provisions of this Order, not
later than 180 days from the date of this Order.

1-106. No one shall be awarded any financial assist-
ance unless that award complies with the provisions of
the conservation rules adopted by the agency pursuant
to this Order.

1-107. To the extent permitted by law and where not
inconsistent with the financial assistance program,
final rules may provide for the reduction or suspension
of financial assistance under any award. Such reduc-
tion or suspension shall not be ordered until there has
been an opportunity for a hearing on the record, and
shall last for such time as the recipient fails to comply
with the terms of the conservation rule.

1-108. No conservation rule shall be adopted which is
inconsistent with the statutory provisions establishing
the financial assistance program.

1-109. No conservation rule shall be used to enforce
compliance with any prohibition under the Act [see
Short Title note set out under 42 U.S.C. 8301] against
any person or facility which has been specifically de-
termined by the Secretary of Energy as subject to or
exempt from a prohibition under the Act. The con-
servation rules shall be used to enforce other new ways
of achieving the purposes of the Act related to the con-
servation of petroleum and natural gas.

1-110. In order to assess the effectiveness of this pro-
gram, each agency shall annually prepare a report on
its activities in accord with Section 403(b)(1)(B) of the
Act [42 U.S.C. 8373(b)]. These reports shall be submitted
to the President through the Secretary of Energy.
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1-111. The Secretary of Energy shall prepare for the
President’s consideration and transmittal to the Con-
gress the report required by Section 403(c) of the Act
[42 U.S.C. 8373(c)].

1-112. The Director of the Office of Management and
Budget may issue any rules, regulations, or orders he
deems necessary to ensure the implementation of this
Order. The Director may exercise any of the authority
vested in the President by Section 403(b) of the Act [42
U.S.C. 8373(b)], and may redelegate such of that author-
ity as he deems appropriate to the head of any other
agency.

JIMMY CARTER.

EXECUTIVE ORDER NoO. 12217

Ex. Ord. No. 12217, June 18, 1980, 45 F.R. 41623, which
established the responsibilities and duties of Executive
agencies for compliance with this chapter, was revoked
by Ex. Ord. No. 12437, Aug. 11, 1983, 48 F.R. 36801.

§8374. Emergency authorities
(a) Coal allocation authority

(1) If the President—

(A) declares a severe energy supply interrup-
tion, as defined in section 6202(8) of this title,
or

(B) finds, and publishes such finding, that a
national or regional fuel supply shortage ex-
ists or may exist which the President deter-
mines—

(i) is, or is likely to be, of significant scope
and duration, and of an emergency nature;

(ii) causes, or may cause, major adverse
impact on public health, safety, or welfare
or on the economy; and

(iii) results, or is likely to result, from an
interruption in the supply of coal or from
sabotage, or an act of God;

the President may, by order, allocate coal (and
require the transportation thereof) for the use of
any electric powerplant or major fuel-burning
installation, in accordance with such terms and
conditions as he may prescribe, to insure reli-
ability of electric service or prevent unemploy-
ment, or protect public health, safety, or wel-
fare.

(2) For purposes of this subsection, the term
‘“‘coal” means anthracite and bituminous coal
and lignite (but does not mean any fuel deriva-
tive thereof).

(b) Emergency prohibition on use of natural gas
or petroleum

If the President declares a severe energy sup-
ply interruption, as defined in section 6202(8) of
this title, the President may, by order, prohibit
any electric powerplant or major fuel-burning
installation from using natural gas or petro-
leum, or both, as a primary energy source for
the duration of such interruption. Notwith-
standing any other provision of this section, any
suspension of emission limitations or other re-
quirements of applicable implementation plans,
as defined in section 7410(d)! of this title, re-
quired by such prohibition shall be issued only
in accordance with section 7410(f) of this title.

(c) Emergency stays

The President may, by order, stay the applica-
tion of any provision of this chapter, or any rule

1See References in Text note below.
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or order thereunder, applicable to any new or
existing electric powerplant, if the President
finds, and publishes such finding, that an emer-
gency exists, due to national, regional, or sys-
temwide shortages of coal or other alternate
fuels, or disruption of transportation facilities,
which emergency is likely to affect reliability of
service of any such electric powerplant.

(d) Duration of emergency orders

(1) Except as provided in paragraph (3), any
order issued by the President under this section
shall not be effective for longer than the dura-
tion of the interruption or emergency, or 90
days, whichever is less.

(2) Any such order may be extended by a sub-
sequent order which the President shall trans-
mit to the Congress in accordance with section
6421 of this title. Such order shall be subject to
congressional review pursuant to such section.

(3) Notwithstanding paragraph (1), the effec-
tiveness of any order issued under this section
shall not terminate under this subsection during
the 15-calendar-day period during which any
such subsequent order described in paragraph (2)
is subject to congressional review under section
6421 of this title.

(4) For purposes of this subsection, the provi-
sions of this subsection supersede the provisions
of subchapter II of chapter 34 of title 50.

(e) Delegation of authority prohibited

The authority of the President to issue any
order under this section may not be delegated.
This subsection shall not be construed to pre-
vent the President from directing any Federal
agency to issue rules or regulations or take such
other action, consistent with this section, in the
implementation of such order.

(f) Publication and reports to Congress of orders

Any order issued under this section shall be
published in the Federal Register. To the great-
est extent practicable, the President shall, be-
fore issuing any order under this section, but in
no event later than 5 days after issuing such
order, report to the Congress of his intention to
issue such order and state his reasons therefor.

(Pub. L. 95620, title IV, §404, Nov. 9, 1978, 92
Stat. 3319; Pub. L. 100-42, §1(c)(15), May 21, 1987,
101 Stat. 313.)

REFERENCES IN TEXT

Section 7410(d) of this title, referred to in subsec. (b),
was repealed by Pub. L. 101-549, title I, §101(d)(4), Nov.
15, 1990, 104 Stat. 2409.

This chapter, referred to in subsec. (¢), was in the
original ‘‘this Act’”, meaning Pub. L. 95-620, Nov. 9,
1978, 92 Stat. 3289, known as the Powerplant and Indus-
trial Fuel Use Act of 1978, which is classified prin-
cipally to this chapter. For complete classification of
this Act to the Code, see Short Title note set out under
section 8301 of this title and Tables.

Subchapter IT (§1621 et seq.) of chapter 34 of title 50,
referred to in subsec. (d)(4), was in the original ‘‘title II
of the Act of September 14, 1976 (Public Law 94-412)",
which is known as the National Emergencies Act.

AMENDMENTS

1987—Subsec. (g). Pub. L. 100-42 struck out subsec. (g)
which permitted use of natural gas or petroleum as pri-
mary energy source in peakload powerplant or major
fuel-burning installation during temporary emergency
condition (other than emergency conditions provided
for under section 8302(a)(15) of this title).
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§8375. Repealed. Pub. L. 100-42, § 1(a)(5), May 21,
1987, 101 Stat. 310

Section, Pub. L. 95-620, title IV, §405, Nov. 9, 1978, 92
Stat. 3320, prohibited increased use of petroleum as pri-
mary energy source in existing electric powerplants
which, during calendar year 1977, used coal or another
alternate fuel as primary energy source, unless permit
authorizing such increased use had been issued by Sec-
retary.

SUBCHAPTER V—SYSTEM COMPLIANCE
OPTION

§8391. Repealed. Pub. L. 100-42, § 1(a)(6), May 21,
1987, 101 Stat. 310

Section, Pub. L. 95-620, title V, §501, Nov. 9, 1978, 92
Stat. 3321, mandated that existing electric powerplants
owned or operated by an electric utility be considered
in compliance with prohibitions under subchapter III of
this chapter relating to use of natural gas if there is in
effect an approved plan of system compliance for such
utility, and set forth requirements for approval of such
plan.

SUBCHAPTER VI—FINANCIAL ASSISTANCE

§ 8401. Assistance to areas impacted by increased
coal or uranium production

(a) Designation of impacted areas

(1) In accordance with such criteria and guide-
lines as the Secretary of Agriculture shall, by
rule, prescribe, the Governor of any State may
designate any area within such State for the
purposes of this section, if he finds that—

(A) either (i) employment in coal or uranium
production development activities in such
area has increased for the most recent cal-
endar year by 8 percent or more from the im-
mediately preceding year or (ii) employment
in such activities will increase 8 percent or
more per year during each of the 3 calendar
years beginning after the date of such finding;

(B) such employment increase has required
or will require substantial increases in hous-
ing or public facilities and services or a combi-
nation of both in such area; and

(C) the State and the local government or
governments serving such area lack the finan-
cial and other resources to meet any such in-
creases in public facilities and services within
a reasonable time.

The Secretary of Agriculture shall prescribe a
rule containing criteria and guidelines for mak-
ing a designation under this subsection, after
consultation with the Secretary of Labor and
the Secretary of Energy, not later than 180 days
after the effective date of this chapter.

(2) For purposes of paragraph (1)(C), increased
revenues, including severance tax revenues, roy-
alties, and similar fees to the State and local
governments which are associated with the in-
crease in coal or uranium development activi-
ties and which are not prohibited from being
used under provisions of law in effect on Novem-
ber 9, 1978, shall be taken into account in deter-
mining if a State or local government lacks fi-
nancial resources.

(3) The Secretary shall, after consultation
with the Secretary of Agriculture, approve any
designation of an area under paragraph (1) only
if—
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(A) the Governor of the State making the
designation provides the Secretary in writing
with the data and information on which such
designation was made, together with such ad-
ditional information as the Secretary may re-
quire to carry out the purposes of this section;
and

(B) the Secretary determines that the re-
quirements of subparagraphs (A), (B), and (C)
of paragraph (1) have been met.

(b) Planning grants

(1) The Secretary of Agriculture may make a
grant to any State in which there is an area des-
ignated and approved under subsection (a) of
this section for the purposes of developing a
plan for such area which shall include deter-
minations of—

(A) the anticipated level of coal or uranium
production activities in such area;

(B) the socio-economic impacts which have
occurred or which are reasonably projected to
occur as a result of the increase in coal or ura-
nium production activities;

(C) the availability and location of resources
within such area to meet the increased needs
resulting from socio-economic impacts deter-
mined under subparagraph (B) (such as any in-
creased need for housing, or public facilities
and services); and

(D) the nature and expense of measures nec-
essary to meet within a reasonable time the
increased needs resulting from such impact for
which there are no resources reasonably avail-
able other than under this section.

(2)(A) Any grant for developing a plan under
this subsection shall be for an amount equal to
100 percent of the costs of such plan, as deter-
mined by the Secretary of Agriculture.

(B) The aggregate amount granted under this
subsection in any fiscal year may not exceed 10
percent of the total amount appropriated for
purposes of this section for such year.

(3) The Governor of a State receiving a grant
under this subsection for developing a plan shall
submit a copy of such plan to the Secretary of
Agriculture as soon as practicable after it has
been prepared.

(e¢) Land acquisition and development grants

(1) In the case of any real property—

(A) within an area for which a plan meeting
the requirements of subsection (b)(1) of this
section has been approved;

(B) which is for housing or public facilities
determined in such plan as necessary due to an
increase in employment due to coal or ura-
nium development activities;

(C) with respect to which the Secretary of
Agriculture has determined that the State and
the local governments serving such area do
not have the financial resources to acquire or
the legal authority to acquire by condemna-
tion; and

(D) with respect to which there has been an
approval in writing by the Governor of such
State that the Secretary of Agriculture exer-
cise his authority under this paragraph;

the Secretary of Agriculture may acquire such
real property or interest therein, by purchase,
donation, lease, or exchange. Property so ac-
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quired shall be transferred to the State under
such terms and conditions as the Secretary of
Agriculture deems appropriate. Such terms and
conditions shall provide for the reimbursement
to the Secretary of Agriculture for the fair mar-
ket value of the property, as determined by the
Secretary of Agriculture. The value of any im-
provement of such property made after such ac-
quisition shall not be taken into account in de-
termining the fair market value of such prop-
erty under this subsection. Amounts so received
by the Secretary of Agriculture shall be depos-
ited in the Treasury of the United States as mis-
cellaneous receipts.

(2) Any approval by a Governor of a State
under paragraph (1)(D) shall constitute a bind-
ing commitment of such State to accept the
property to be acquired and to provide reim-
bursement for the amount of the fair market
value of such property, as determined under
paragraph (1).

(3) The Secretary of Agriculture may acquire
property under paragraph (1) by condemnation
only if he finds that—

(A) such property is not available by means
other than condemnation at a price which
does not substantially exceed the fair market
value of such property;

(B) other real property is not similarly
available which is within the same designated
area and which is suitable for the purposes to
which the property involved is to be applied;
and

(C) the State and the local governments
serving such area lack the legal authority to
acquire such property by condemnation.

(4)(A) In the case of any real property which
meets the requirements of subparagraphs (A),
(B), and (C) of paragraph (1), the Secretary of
Agriculture may make a grant to the State in
which such property is located for the purposes
of acquiring such property, and for any site de-
velopment which is consistent with the plan de-
veloped under subsection (b) of this section.

(B) In the case of property acquired by the
Secretary of Agriculture under paragraph (1)
and transferred to the State, the Secretary of
Agriculture may make a grant to such unit of
government for the purposes of site development
which is consistent with such plan.

(C) Grants for real property acquisition or site
development or both under this paragraph may
not exceed 75 percent of the costs thereof, as de-
termined by the Secretary of Agriculture.

(5) In the selection of real property for acquisi-
tion and in such acquisition under this sub-
section, preference shall be given to real prop-
erty which the Secretary of Agriculture deter-
mines at such time to be unoccupied or pre-
viously mined and abandoned.

(6)(A) Property held by the United States in
trust for Indians or any Indian tribe may not be
acquired by condemnation under this section.

(B) No property within the National Forest
System (as defined in section 16091 of title 16)
may be exchanged by the Secretary in any ac-
quisition under paragraph (1).

1See References in Text note below.
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(d) General requirements regarding assistance

(1) Assistance under this section shall be pro-
vided only upon application, which application
shall contain such information as the Secretary
of Agriculture shall prescribe.

(2) The Secretary of Agriculture may make
any grant under this section in whole or in part
to the local government or governments serving
an area designated and approved under sub-
section (a) of this section, or to a council of
local governments which includes one or more
local governments serving such area (in lieu of
making such grant solely to the State), if he has
determined, after consultation with the Gov-
ernor of the State, that to do so would be appro-
priate.

(3) The Secretary of Agriculture shall pre-
scribe, by rule, criteria for the allocation of as-
sistance under this section. Such criteria shall
give due weight to the magnitude of the employ-
ment increase involved, the financial resources
of the designated area, and the ratio of the fi-
nancial burden on the area to the resources
available to such area.

(4) Assistance under this section shall be pro-
vide only if the Secretary of Agriculture is sat-
isfied that—

(A) the amounts expended by the State and
the local governments involved for the same
purposes for which such assistance is provided
will not be reduced; and

(B) the amount of such assistance does not
reflect any amount for which other Federal fi-
nancial assistance is provided or on proper ap-
plication would be provided.

(e) “Coal or uranium development activities” and
“site development” defined

For the purposes of this section—

(1) The term ‘‘coal or uranium development
activities’ means the production, processing,
or transportation of coal or uranium.

(2) The term ‘‘site development’ means nec-
essary off-site improvements, such as the con-
struction of sewer and water connections, con-
struction of access roads, and appropriate site
restoration, but does not include any portion
of the construction of housing or public facili-
ties.

(f) Reports

Any person regularly engaged in any coal or
uranium development activity within an area
designated and approved under subsection (a) of
this section shall prepare and transmit a report
to the Secretary of Energy within 90 days after
a written request to such person by the Gov-
ernor of the State in which such area is located.
Such report shall include—

(1) projected employment levels for such ac-
tivity by such person within such area during
each of the following 3 calendar years;

(2) the projected increase in employees in
such area to engage in such activity during
each of such calendar years;

(3) the projected quantity of coal (or ura-
nium) to be produced, processed, or trans-
ported by such person during each of such cal-
endar years; and

(4) actions such companies plan to take or
are taking to provide needed housing and
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other facilities for their employees directly or
by providing funds to the States or local com-
munities for this purpose.

Copies of the report shall be provided to the Sec-
retary of Energy and the Secretary shall, sub-
ject to the provisions of section 796(d) of title 15,
provide the report to the Secretary of Agri-
culture, the Governor, and the appropriate coun-
ty or local officials and make it available for
public review.

(g) Administration

The Secretary of Agriculture shall carry out
his responsibilities under this section through
the Farmers Home Administration and such
other agencies within the Department of Agri-
culture as he may determine appropriate.

(h) Appropriations authorization

(1)2 There is hereby authorized to be appro-
priated to the Secretary of Energy for purposes
of this section, $60,000,000 for fiscal year 1979 and
$120,000,000 for fiscal year 1980. The Secretary of
Energy and the Secretary of Agriculture shall
enter into an agreement for the allocation of
funds appropriated pursuant to this section for
carrying out their respective responsibilities
under this section, including the amounts for
personnel and administrative costs, and upon
such agreement, the Secretary of Energy shall
transfer to the Secretary of Agriculture
amounts determined under that agreement.

(i) Protection from certain hazardous actions

Federal agencies having responsibilities con-
cerning the health and safety of any person
working in any coal, uranium, metal, or non-
metallic mine regulated by any Federal agency
shall interpret and utilize their authorities fully
and promptly, including the promulgation of
standards and regulations, to protect existing
and future housing, property, persons, and pub-
lic facilities located adjacent to or near active
and abandoned coal, uranium, metal, and non-
metallic mines from actions occurring at such
activities that pose a hazard to such property or
persons.

(j) Reorganization

The authority of the Secretary of Agriculture
and the authority of the Secretary of Energy
under this section may not be transferred to any
other Secretary or to any other Federal agency
under chapter 9 of title 5 or under any other pro-
vision of law, other than under specific provi-
sions of a law enacted after November 9, 1978.
The preceding provisions of this subsection shall
not preclude either Secretary from delegating
any such authority to any officer, employee, or
entity within such Secretary’s department.

(Pub. L. 95-620, title VI, §601, Nov. 9, 1978, 92
Stat. 3323.)

REFERENCES IN TEXT

The effective date of this chapter, referred to in sub-
sec. (a)(1), is the effective date of Pub. L. 95-620. See
section 901 of Pub. L. 95-620, set out as an Effective
Date note under section 8301 of this title.

Section 1609 of title 16, referred to in subsec. (¢)(6)(B),
was in the original ‘‘section 10 of the Forest and Range-

280 in original. No par. (2) has been enacted.
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land Renewable Resources Planning Act of 1974°. Such
section 10 is classified to section 1608 of title 16 but has
been editorially translated as section 1609 of title 16 as
the probable intent of Congress in that the properties
defined as being in the National Forest System appear
in section 1609.

§ 8401a. “Local government” defined

For the purposes of section 8401 of this title,
the term ‘‘local government’ shall include—

(1) any county, parish, city, town, township,
village or other general purpose political sub-
division of a State with the power to levy
taxes and expend Federal, State, and local
funds and exercise governmental powers; and

(2) which (in whole or in part) is located in,
or has authority over the energy impacted
area: Provided further, That such term shall in-
clude a public or private nonprofit corpora-
tion, or a school, water, sewer, highway, or
other public special purpose district, author-
ity, or body, with the concurrence of the Gov-
ernor: Provided further, That such term shall
be applicable to all applications for assistance
received since the effective date of section 8401
of this title.

(Pub. L. 96-514, title II, §201, Dec. 12, 1980, 94
Stat. 2975.)

REFERENCES IN TEXT

For effective date of section 8401 of this title, referred
to in par. (2), see section 901 of Pub. L. 95-620, set out
as an Effective Date note under section 8301 of this
title.

CODIFICATION

Section was enacted as part of the Department of the
Interior and Related Agencies Appropriations Act, 1981,
and not as part of the Powerplant and Industrial Fuel
Use Act of 1978 which comprises this chapter.

§8402. Loans to assist powerplant acquisitions of
air pollution control equipment

(a) Authority to make loans

The Secretary may, in accordance with the
provisions of this section and such rules and reg-
ulations as he shall prescribe, make a loan (and
may make a commitment to loan) to any person
who owns or operates any existing electric
powerplant converting to coal or other alternate
fuel as its primary energy source after the effec-
tive date of this chapter for the purpose of fi-
nancing the purchase and installation of one or
more certified air pollution control devices for
such electric powerplant.

(b) Limitations and conditions

A loan made under this section shall—

(1) not exceed two-thirds of the cost of pur-
chasing and installing the certified air pollu-
tion control devices;

(2) have a maturity date not extending be-
yond 10 years after the date such loan is made;

(3) bear interest at a rate not less than (A)
a rate determined by the Secretary of the
Treasury, taking into consideration the aver-
age market yield of outstanding Treasury ob-
ligations of comparable maturity, plus (B) 1
percent;

(4) be made on the condition of payment to
the Secretary of a loan fee in an amount equal
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to (A) such insurance fee as the Secretary de-
termines is necessary to avoid a Federal reve-
nue loss under this section, plus (B) 1 percent
of the loan amount; and

(5) be made only if the Secretary finds that—

(A) the financial assistance applied for is
not otherwise available from other Federal
agencies;

(B) the applicant is unable to obtain suffi-
cient funds on reasonable terms and condi-
tions from any other source;

(C) there is continued reasonable assur-
ance of full repayment of the principal, in-
terest, and fees; and

(D) competition among private entities for
the provision of air pollution control devices
for electric powerplants using coal as their
primary energy source to be assisted under
this section will be in no way limited or pre-
cluded.

(c) Allocation and priorities

In making loans or commitments to loan pur-
suant to this section, the Secretary shall—

(1) allocate a minimum of 25 percent of
available financial assistance to existing
small municipal and rural powerplants; and

(2) give priority consideration to requests
for financial assistance by existing electric
powerplants subject to any prohibition under
subchapter III of this chapter (or under section
792 of title 15).

(d) Definitions

For purposes of this section—
(1) The term ‘‘certified pollution control de-
vice’’ means a new identifiable device which—

(A) is used, in connection with a power-
plant, to abate or control atmospheric pollu-
tion by removing, altering, disposing, stor-
ing, or preventing the emission of pollut-
ants;

(B) the appropriate State air pollution
control agency has certified to the Adminis-
trator of the Environmental Protection
Agency that such device is needed to meet,
and is in conformity with, State require-
ments for abatement or control of atmos-
pheric pollution or contamination;

(C) the Administrator of the Environ-
mental Protection Agency has certified to
the Secretary as not duplicating or displac-
ing existing air pollution control devices
with a remaining useful economic life in ex-
cess of 2 years and as otherwise being in fur-
therance of the requirements and purposes
of the Clean Air Act [42 U.S.C. 7401 et seq.];

(D) does not constitute or include a build-
ing, or a structural component of a building,
other than a building used exclusively for
the purposes set forth in subparagraph (A);
and

(E) the construction of which began after
the effective date of this chapter.

(2) The term ‘‘small municipal or rural coop-
erative electric powerplant’” means an electric
generating unit, which—

(A) by design is not capable of consuming
fuel at a fuel heat input rate in excess of a
rate determined appropriate by the Sec-
retary by rule; and
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(B) is owned or operated by a municipality
or a rural electric cooperative.

(e) Records

(1) The Secretary shall require all persons re-
ceiving financial assistance under this section
to keep such records as the Secretary shall pre-
scribe, including records which fully disclose the
amount and disposition by such recipient of the
proceeds of such assistance, the total cost of the
project or undertaking in connection with which
such assistance was given or used, the amount of
that portion of the cost of the project or under-
taking supplied by other sources, and such other
records as will facilitate an effective audit.

(2) The Secretary and the Comptroller General
of the United States, or any of their duly au-
thorized representatives, shall, until the later
of—

(A) the expiration of 3 years after comple-
tion of the project or undertaking referred to
in subsection (a) of this section, or

(B) full repayment of interest and principal
on a loan made under this section, occurs,

have access for the purposes of audit, evalua-
tion, examination to any books, documents, pa-
pers, and records of such receipts which in the
opinion of the Secretary or the Comptroller
General may be related or pertinent to such
loan.

(f) Default

(1) If there is a default in any payment by the
obligor of interest or principal due under a loan
entered into by the Secretary under this section
and such default has continued for 90 days, the
Secretary has the right to demand payment of
such unpaid amount, unless the Secretary finds
that such default has been remedied, or a satis-
factory plan to remedy such default by the obli-
gor has been accepted by the Secretary.

(2) In demanding payment of unpaid interest
or principal by the obligor, the Secretary has all
rights specified in the loan-related agreements
with respect to any security which he held with
respect to the loan, including the authority to
complete, maintain, operate, lease, sell, or
otherwise dispose of any property acquired pur-
suant to such loan or related agreements.

(3) If there is a default under any loan, the
Secretary shall notify the Attorney General who
shall take such action against the obligator or
other parties liable thereunder as is, in his dis-
cretion, necessary to protect the interests of the
United States. The holder of such loan shall
make available to the United States all records
and evidence necessary to prosecute any such
suit.

(g) Deposit of receipts

Amounts received by the Secretary as prin-
cipal, interest, fees, proceeds from security ac-
quired following default, or other amounts re-
ceived by the Secretary in connection with
loans made under this section shall be paid into
the Treasury of the United States as miscellane-
ous receipts.

(h) Authorization of appropriation
There are hereby authorized to be appro-

priated to the Secretary such sums as may be
necessary to carry out the purposes of this sec-
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tion, but not to exceed $400,000,000 for fiscal year
1979 and $400,000,000 for fiscal year 1980. Author-
ity granted to the Secretary under subsection
(a) of this section may be exercised only to the
extent as may be provided in advance in appro-
priation Acts.

(Pub. L. 95-620, title VI, §602, Nov. 9, 1978, 92
Stat. 3327.)

REFERENCES IN TEXT

The effective date of this chapter, referred to in sub-
secs. (a) and (d)(1)(E), is the effective date of Pub. L.
95-620. See section 901 of Pub. L. 95-620, set out as an
Effective Date note under section 8301 of this title.

The Clean Air Act, referred to in subsec. (d)(1)(C), is
act July 14, 1955, ch. 360, 69 Stat. 322, as amended, which
is classified generally to chapter 85 (§7401 et seq.) of
this title. For complete classification of this Act to the
Code, see Short Title note set out under section 7401 of
this title and Tables.

SUBCHAPTER VII—ADMINISTRATION AND
ENFORCEMENT

PART A—PROCEDURES

§8411. Administrative procedures

(a) General rulemaking

Except to the extent otherwise provided in
this section or other provisions of this chapter,
rules prescribed under this chapter shall be
made in accordance with the procedures set
forth in section 553 of title 5.

(b) Notices of rules and orders imposing prohibi-
tions

Before the Secretary prescribes any rule or is-
sues any order imposing a prohibition under this
chapter, he shall publish such proposed rule or
order in the Federal Register, together with a
statement of the reasons for such rule or order
and, in the case of a rule, a detailed statement
of any special circumstances or characteristics
required to be taken into account in prescribing
such rule. A copy shall be transmitted to the
person who operates any such powerplant re-
quired to be specifically identified in such rule
or order.

(c) Petitions for exemptions

(1) Any petition for an exemption from any
prohibition under this chapter shall be filed at
such time and shall be in such form as the Sec-
retary shall by rule prescribe. The Secretary,
upon receipt of such petition, shall publish a no-
tice thereof in the Federal Register together
with a statement of the reasons set forth in such
a petition for requesting such exemption, and
provide a period of public comment of at least 45
days for written comments thereon. Rules re-
quired under this paragraph shall be prescribed
not later than 120 days after November 9, 1978.

(2) The Secretary, upon receipt of such peti-
tion, shall notify the appropriate State agencies
having primary authority to permit or regulate
the construction or operation of the electric
powerplant which is the subject of such petition,
and, to the maximum extent practicable, con-
sult with such agencies.

(3) The Secretary, within 6 months after the
period for public comment and hearing applica-
ble to any petition for an exemption, shall issue
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a final order granting or denying the petition
for such exemption, except that the Secretary
may extend such period to a specified date if he
publishes notice thereof in the Federal Register
and includes with such notice a statement of the
reasons for such extension.

(d) Public comment on prohibitions and exemp-

tions

(1) In the case of any proposed rule or order by
the Secretary imposing a prohibition or any pe-
tition for any order granting an exemption
under this chapter, any interested person shall
be afforded an opportunity to present oral data,
views, and arguments at a public hearing. At
such hearing any interested person shall have an
opportunity to question—

(A) other interested persons who make oral
presentations,

(B) employees and contractors of the United
States who have made written or oral presen-
tations or who have participated in the devel-
opment of the proposed rule or order or in the
consideration of such petition, and

(C) experts and consultants who have pro-
vided information to any person who makes an
oral presentation and which is contained in or
referred to in such presentation,

with respect to disputed issues of material fact,
except that the Secretary may restrict question-
ing if he determines that such questioning is du-
plicative or is not likely to result in a timely
and effective resolution of such issues. Any oral
or documentary evidence may be received, but
the Secretary as a matter of policy shall provide
for the exclusion of irrelevant, immaterial, or
unduly repetitious evidence.

(2) A rule or order subject to this section may
not be issued except on consideration of the
whole record or those parts thereof cited by a
party and supported by and in accordance with
the reliable, probative, and substantial evidence.
(e) Transcript

A transcript shall be kept of any public hear-
ing made in accordance with this section.
(f) Environmental Protection Agency comment

A copy of any proposed rule or order to be pre-
scribed or issued by the Secretary which im-
poses a prohibition under this chapter (other
than under section 8374 of this title), or a peti-
tion for an exemption (or permit) under this
chapter (other than under section 8374 of this
title), shall be transmitted by the Secretary to
the Administrator of the Environmental Protec-
tion Agency and the Secretary shall request
such agency to comment thereon within the pe-
riod provided to the public unless a longer pe-
riod is provided under the Clean Air Act [42
U.S.C. 7401 et seq.]. In any such case, the Admin-
istrator of the Environmental Protection Agen-
cy shall be afforded the same opportunity to
comment and question as is provided other in-
terested persons under subsection (d) of this sec-
tion.

(g) Repealed. Pub. L. 10042, § 1(c)(16)(E), May 21,
1987, 101 Stat. 313

(h) Coordination with other provisions of law

(1) Except as provided in sections 8412(c)(4),
8433(d)(5), and 8434 of this title, title V of the De-
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partment of Energy Organization Act (42 U.S.C.
7191, et seq.) shall not apply with respect to this
chapter.

(2) The preceding provisions of this section
shall not apply with respect to any exercise of
authority under section 8374 of this title.

(3) The procedures applicable under this chap-
ter shall not—

(A) be considered to be modified or affected
by any other provision of law unless such
other provision specifically amends this chap-
ter (or provisions of law cited herein), or

(B) be considered to be superseded by any
other provision of law unless such other provi-
sion does so in specific terms, referring to this
chapter, and declaring that such provision su-
persedes, in whole or in part, the procedures of
this chapter.

(Pub. L. 95-620, title VII, §701, Nov. 9, 1978, 92
Stat. 3329; Pub. L. 100-42, §1(c)(16), May 21, 1987,
101 Stat. 313.)

REFERENCES IN TEXT

This chapter, referred to in subsecs. (a) to (c)(1),
(@)@, (f), and (h)(1), (3), was in the original ‘‘this Act”,
meaning Pub. L. 95-620, Nov. 9, 1978, 92 Stat. 3289,
known as the Powerplant and Industrial Fuel Use Act
of 1978, which is classified principally to this chapter.
For complete classification of this Act to the Code, see
Short Title note set out under section 8301 of this title
and Tables.

The Clean Air Act, referred to in subsec. (f), is act
July 14, 1955, ch. 360, 69 Stat. 322, which is classified
generally to chapter 85 (§7401 et seq.) of this title. For
complete classification of this Act to the Code, see
Short Title note set out under section 7401 of this title
and Tables.

The Department of Energy Organization Act, referred
to in subsec. (h)(1), is Pub. L. 95-91, Aug. 4, 1977, 91 Stat.
567. Title V of the Department of Energy Organization
Act is classified generally to subchapter V (§7191 et
seq.) of chapter 84 of this title. For complete classifica-
tion of this Act to the Code, see Short Title note set
out under section 7101 of this title and Tables.

AMENDMENTS

1987—Subsec. (b). Pub. L. 10042, §1(c)(16)(A), struck
out ‘“‘(other than under section 8372 of this title)” after

‘‘this chapter’” and ‘‘or installation’” after ‘‘power-
plant’.
Subsec. (c)(1). Pub. L. 100-42, §1(c)(16)(B)(), (i),

struck out ‘‘or for any permit under section 8375 of this
title” after ‘‘this chapter’ and ‘‘or permit’ after ‘‘such
exemption”.

Subsec. (¢)(2). Pub. L. 100-42, §1(c)(16)(B)(iii), struck
out ‘‘or, where appropriate, major fuel-burning instal-
lation” after ‘‘powerplant’.

Subsec. (¢)(3). Pub. L. 100-42, §1(c)(16)(B)(i), struck
out ‘‘or permit’’ after ‘‘exemption’ in two places.

Subsec. (c)(4). Pub. L. 10042, §1(c)(16)(B)(iv), struck
out par. (4) which read as follows: ‘“Any order for the
approval of a system compliance plan under section
8391 of this title, and any petition for such an order,
shall be treated for purposes of this subchapter the
same as an order (or petition) for an exemption.”’

Subsec. (d)(1). Pub. L. 10042, §1(c)(16)(C), struck out
‘‘(or permit)”’ after ‘“‘an exemption’” and ‘‘(other than
under section 8372 of this title)”” after ‘‘under this chap-
ter”.

Subsec. (f). Pub. L. 100-42, §1(c)(16)(D), struck out
‘8372 or” after ‘‘(other than under section” in two
places.

Subsec. (g). Pub. L. 100-42, §1(c)(16)(E), struck out
subsec. (g) which read as follows: ‘“A copy of any pro-
posed rule or order to be prescribed or issued by the
Secretary which imposes a prohibition under this chap-
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ter (other than under section 8372 or 8374 of this title)
with respect to a major fuel-burning installation or a
boiler subject to section 8371 of this title or a petition
by such installation or boiler for an exemption (or per-
mit) under this chapter (other than under section 8372
or 8374 of this title), shall be transmitted by the Sec-
retary to the Federal Trade Commission and the Sec-
retary shall request such Commission to comment
thereon within the period provided to the public. In any
such case, the Federal Trade Commission shall be af-
forded the same opportunity to comment and question
as is provided other interested persons under sub-
section (d) of this section.”

§ 8412. Judicial review

(a) Publication and delay of prohibition or ex-
emption to allow for review

Any final rule or order prescribed by the Sec-
retary imposing a prohibition or granting an ex-
emption (or permit) under this chapter shall be
published in the Federal Register, and shall not
take effect earlier than the 60th calendar day
after such rule or order is published.

(b) Publication of denial of exemption or permit

Any final order issued by the Secretary deny-
ing any petition for an exemption or a permit
under this chapter shall be published in the Fed-
eral Register, together with the reasons for such
action.

(¢) Judicial review

(1) Any person aggrieved by any final rule or
order referred to in subsection (a) of this section
or in section 8374 of this title, or by the denial
of a petition for an order granting an exemption
(or permit) referred to in subsection (b) of this
section, may at any time before the 60th day
after the date such rule, order, or denial is pub-
lished under subsection (a) or (b) of this section,
file a petition with the United States court of
appeals for the circuit wherein such person re-
sides, or has his principal place of business, for
judicial review thereof. A copy of the petition
shall be forthwith transmitted by the clerk of
the court to the Secretary. The Secretary there-
upon shall file in the court the written submis-
sions to, and transcript of, the written or oral
proceedings on which the rule or order was based
as provided in section 2112 of title 28.

(2) Upon the filing of the petition referred to
in paragraph (1), the court shall have jurisdic-
tion to review the rule, order, or denial in ac-
cordance with chapter 7 of title 5, and to grant
appropriate relief as provided in such chapter.
No rule or order (or denial thereof) may be af-
firmed unless supported by substantial evidence.

(3) The judgment of the court affirming or set-
ting aside, in whole or in part, any such rule,
order, or denial shall be final, subject to review
by the Supreme Court of the United States upon
certiorari or certification as provided in section
1254 of title 28.

(4) Subject to the direction and control of the
Attorney General, as provided in section 519 of
title 28, attorneys appointed by the Secretary
may appear for and represent the Secretary in
any proceeding instituted under this section in
accordance with section 7192(c) of this title.

(Pub. L. 95-620, title VII, §702, Nov. 9, 1978, 92
Stat. 3331.)
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REFERENCES IN TEXT

This chapter, referred to in subsecs. (a) and (b), was
in the original ‘‘this Act’’, meaning Pub. L. 95-620, Nov.
9, 1978, 92 Stat. 3289, known as the Powerplant and In-
dustrial Fuel Use Act of 1978, which is classified prin-
cipally to this chapter. For complete classification of
this Act to the Code, see Short Title note set out under
section 8301 of this title and Tables.

PART B—INFORMATION AND REPORTING

§ 8421. Information
(a) Authority of Secretary

For purposes of carrying out his responsibil-
ities under this chapter, the Secretary may re-
quire, under the authority of this chapter or any
other authority administered by him, any per-
son owning, operating or controlling any elec-
tric powerplant, or any other person otherwise
subject to this chapter to submit such informa-
tion and reports of any kind or nature directly
to the Secretary necessary to implement the
provisions of this chapter, and insure compli-
ance with the provisions of this chapter, and any
rule or order thereunder. The provisions of sec-
tion 796(d) of title 15 shall apply with respect to
information obtained under this section to the
same extent and in the same manner as it ap-
plies with respect to energy information ob-
tained under section 796 of title 15.

(b) Authority of President and Federal Energy
Regulatory Commission

In the case of responsibilities expressly given
by this chapter to the President or the Federal
Energy Regulatory Commission, subsection (a)
of this section shall be applied as if the ref-
erences to the Secretary were references to the
President or the Federal Energy Regulatory
Commission, as the case may be.

(c) Natural gas usage by electric utilities

(1) For purposes of section 8374(b) of this title
and other emergency authorities, the Secretary
shall obtain data necessary to determine—

(A) within 6 months after August 13, 1981,
the total quantities of natural gas used as a
primary energy source by each electric utility
during calendar year 1977, and

(B) on a semiannual basis, the total quan-
tities of natural gas used as a primary energy
source during the previous 6-month period by
each electric utility.

(2) Repealed. Pub. L. 104-66, title I, §1051(e),
Dec. 21, 1995, 109 Stat. 716.

(Pub. L. 95-620, title VII, §711, Nov. 9, 1978, 92
Stat. 3332; Pub. L. 97-35, title X, §1021(b), Aug.
13, 1981, 95 Stat. 615; Pub. L. 10042, §1(c)(17), May
21, 1987, 101 Stat. 313; Pub. L. 10466, title I,
§1051(e), Dec. 21, 1995, 109 Stat. 716.)

REFERENCES IN TEXT

This chapter, referred to in subsecs. (a) and (b), was
in the original ‘‘this Act’’, meaning Pub. L. 95-620, Nov.
9, 1978, 92 Stat. 3289, known as the Powerplant and In-
dustrial Fuel Use Act of 1978, which is classified prin-
cipally to this chapter. For complete classification of
this Act to the Code, see Short Title note set out under
section 8301 of this title and Tables.

AMENDMENTS

1995—Subsec. (¢)(2). Pub. L. 104-66 struck out par. (2)
which read as follows: ‘“The Secretary shall include in
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each annual report to the Congress under section 8482
of this title a summary of information received by the
Secretary under this subsection.”
1987—Subsec. (a). Pub. L. 10042 struck out ‘‘or major
fuel-burning installation’ after ‘‘powerplant’.
1981—Subsec. (¢). Pub. L. 97-35 added subsec. (c).

EFFECTIVE DATE OF 1981 AMENDMENT

Amendment by Pub. L. 97-35 effective Aug. 13, 1981,
see section 1038 of Pub. L. 97-35, set out as a note under
section 6240 of this title.

§ 8422. Compliance report
(a) Generally

Any person owning, operating, or proposing to
operate one or more existing electric power-
plants required to come into compliance with
the prohibitions of this chapter shall on or be-
fore January 1, 1980, and annually thereafter,
submit to the Secretary a report identifying all
such existing electric powerplants owned or op-
erated by such person. Such report shall—

(1) set forth the anticipated schedule for
compliance with the applicable requirements
and prohibitions by each such electric power-
plant;

(2) indicate proposed or existing contracts or
other commitments or good faith negotiations
for such contracts or commitments for coal or
another alternate fuel, equipment, or combi-
nations thereof, which would enable such
powerplant to comply with such prohibitions;
and

(3) identify those electric powerplants, if
any, for which application for temporary or
permanent exemption from the prohibitions of
this chapter may be filed.

(b) Report on implementation of section 8484
plan

Any electric utility required to submit a con-
servation plan under section 8484 of this title
shall annually submit to the Secretary a report
identifying the steps taken during the preceding
year to implement such plan.

(Pub. L. 95-620, title VII, §712, Nov. 9, 1978, 92
Stat. 3332; Pub. L. 97-35, title X, §1023(b), Aug.
13, 1981, 95 Stat. 617.)

REFERENCES IN TEXT

This chapter, referred to in subsec. (a), was in the
original ‘‘this Act’, meaning Pub. L. 95-620, Nov. 9,
1978, 92 Stat. 3289, known as the Powerplant and Indus-
trial Fuel Use Act of 1978, which is classified prin-
cipally to this chapter. For complete classification of
this Act to the Code, see Short Title note set out under
section 8301 of this title and Tables.

AMENDMENTS

1981—Pub. L. 97-35 designated existing provisions as
subsec. (a) and added subsec. (b).

EFFECTIVE DATE OF 1981 AMENDMENT

Amendment by Pub. L. 97-35 effective Aug. 13, 1981,
see section 1038 of Pub. L. 97-35, set out as a note under
section 6240 of this title.

PART C—ENFORCEMENT

§8431. Notice of violation; other general provi-
sions
(a) Notice of violation

(1) Whenever, on the basis of any information
available, the Secretary finds that any person is
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in violation of any provision of this chapter, or
any rule or order thereunder, the Secretary
shall issue notice of such violation. Any notice
issued under this subsection shall be in writing
and shall state with reasonable specificity the
nature of the violation.

(2) Paragraph (1) shall not be construed to re-
lieve any person of liability under the other pro-
visions of this chapter for any act or omission
occurring before the issuance of notice.

(b) Individual liability of corporate personnel

Any individual director, officer, or agent of a
corporation who willfully authorizes, orders, or
performs any of the acts or practices constitut-
ing in whole or in part a violation of this chap-
ter, or any rule or order thereunder, shall be
subject to penalties under this section without
regard to any penalties to which the corporation
may be subject, except that no such individual
director, officer, or agent shall be subject to im-
prisonment under section 8432 of this title, un-
less he also knew of noncompliance by the cor-
poration or had received from the Secretary no-
tice of noncompliance by the corporation.

(c) Repealed. Pub. L. 100-42, §1(c)(18), May 21,
1987, 101 Stat. 313

(d) Federal agencies

The provisions of sections 8432 and 8433 of this
title shall not be construed to apply to any Fed-
eral agency or officer or employee thereof act-
ing in his official capacity.

(Pub. L. 95-620, title VII, §721, Nov. 9, 1978, 92
Stat. 3333; Pub. L. 10042, §1(c)(18), May 21, 1987,
101 Stat. 313.)

REFERENCES IN TEXT

This chapter, referred to in subsecs. (a) and (b), was
in the original ‘‘this Act’’, meaning Pub. L. 95-620, Nov.
9, 1978, 92 Stat. 3289, known as the Powerplant and In-
dustrial Fuel Use Act of 1978, which is classified prin-
cipally to this chapter. For complete classification of
this Act to the Code, see Short Title note set out under
section 8301 of this title and Tables.

AMENDMENTS

1987—Subsec. (c). Pub. L. 10042 struck out subsec. (c)
which read as follows: ‘‘No person shall be subject to
any penalty under this part with respect to the oper-
ation of any powerplant in excess of that allowed by an
exemption granted on the basis of the operation of such
powerplant as a peakload powerplant if it is dem-
onstrated to the Secretary that such operation was
necessary to meet peakload demand and that other
peakload powerplants within the same system as such
powerplant—

‘“(1) were unavailable for service—
““(A) due to unit or system outages; or
“(B) because operation of such other powerplants
would result in their exceeding the hours of oper-
ation allowed under an exemption; and
‘“(2) have not been operated other than to meet
peakload demand.”’

§ 8432. Criminal penalties

Any person who willfully violates any provi-
sion of this chapter, or any rule or order there-
under, shall be subject to a fine of not more than
$50,000, or to imprisonment for not more than
one year, or both, for each violation.

(Pub. L. 95-620, title VII, §722, Nov. 9, 1978, 92
Stat. 3333; Pub. L. 100-42, §1(c)(19), May 21, 1987,
101 Stat. 313.)
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REFERENCES IN TEXT

This chapter, referred to in text, was in the original
“‘this Act’’, meaning Pub. L. 95-620, Nov. 9, 1978, 92 Stat.
3289, known as the Powerplant and Industrial Fuel Use
Act of 1978, which is classified principally to this chap-
ter. For complete classification of this Act to the Code,
see Short Title note set out under section 8301 of this
title and Tables.

AMENDMENTS

1987—Pub. L. 100-42 struck out ‘‘(other than section
8372 of this title)”’ after ‘‘this chapter’.

§ 8433. Civil penalties
(a) General civil penalty

Any person who violates any provision of this
chapter, or rule or order thereunder, shall be
subject to a civil penalty, which shall be as-
sessed by the Secretary, of not more than $25,000
for each violation. Each day of violation shall
constitute a separate violation.

(b) Civil penalty for operation in excess of ex-
emption

In the case of any electric powerplant granted
an exemption, any person who operates such
powerplant during any 12-calendar-month period
in excess of that authorized in such exemption,
shall be liable for a civil penalty, which shall be
assessed by the Secretary. The amount of such
civil penalty may not exceed $10 per barrel of pe-
troleum or $3 per Mcf of natural gas used in op-
eration of such powerplant in excess of that au-
thorized in such exemption.

(c) Repealed. Pub. L. 100-42, § 1(c)(20)(C), May 21,
1987, 101 Stat. 314

(d) Assessment

(1) Before issuing an order assessing a civil
penalty against any person under this chapter,
the Secretary shall provide to such person no-
tice of the proposed penalty. Such notice shall
inform such person of his opportunity to elect in
writing within 30 days after the date of receipt
of such notice to have the procedures of para-
graph (3) (in lieu of those of paragraph (2)) apply
with respect to such assessment.

(2)(A) Unless an election is made within 30 cal-
endar days after receipt of notice under para-
graph (1) to have paragraph (3) apply with re-
spect to such penalty, the Secretary shall assess
the penalty, by order, after a determination of
violation has been made on the record after an
opportunity for an agency hearing pursuant to
section 554 of title 5 before an administrative
law judge appointed under section 3105 of such
title 5. Such assessment order shall include the
administrative law judge’s findings and the
basis for such assessment.

(B) Any person against whom a penalty is as-
sessed under this paragraph may, within 60 cal-
endar days after the date of the order of the Sec-
retary assessing such penalty, institute an ac-
tion in the United States court of appeals for
the appropriate judicial circuit for judicial re-
view of such order in accordance with chapter 7
of title 5. The court shall have jurisdiction to
enter a judgment affirming, modifying, or set-
ting aside in whole or in part, the order of the
Secretary, or the court may remand the pro-
ceeding to the Secretary for such further action
as the court may direct.

TITLE 42—THE PUBLIC HEALTH AND WELFARE

§8433

(3)(A) In the case of any civil penalty with re-
spect to which the procedures of this paragraph
have been elected, the Secretary shall promptly
assess such penalty, by order, after the date of
the receipt of the notice under paragraph (1) of
the proposed penalty.

(B) If the civil penalty has not been paid with-
in 60 calendar days after the assessment order
has been made under subparagraph (A), the Sec-
retary shall institute an action in the appro-
priate district court of the United States for an
order affirming the assessment of the civil pen-
alty. The court shall have authority to review
de novo the law and the facts involved, and shall
have jurisdiction to enter a judgment enforcing,
modifying, and enforcing as so modified, or set-
ting aside in whole or in part, such assessment.

(C) Any election to have this paragraph apply
may not be revoked except with the consent of
the Secretary.

(4) If any person fails to pay an assessment of
a civil penalty after it has become a final and
unappealable order under paragraph (2), or after
the appropriate district court has entered final
judgment in favor of the Secretary under para-
graph (3), the Secretary shall institute an action
to recover the amount of such penalty in any ap-
propriate district court of the United States. In
such action, the validity and appropriateness of
such final assessment order or judgment shall
not be subject to review.

(5)(A) Notwithstanding the provisions of title
28, or of section 7192(c) of this title, the Sec-
retary shall be represented by the general coun-
sel of the Department of Energy (or any attor-
ney or attorneys within the Department of En-
ergy designated by the Secretary) who shall su-
pervise, conduct, and argue any civil litigation
to which paragraph (3) of this subsection applies
(including any related collection action under
paragraph (4)) in a court of the United States or
in any other court, except the Supreme Court.
However, the Secretary or the general counsel
shall consult with the Attorney General con-
cerning such litigation, and the Attorney Gen-
eral shall provide, on request, such assistance in
the conduct of such litigation as may be appro-
priate.

(B) Subject to the provisions of section 7192(c)
of this title, the Secretary shall be represented
by the Attorney General, or the Solicitor Gen-
eral, as appropriate, in actions under this sub-
section, except to the extent provided in sub-
paragraph (A) of this paragraph.

(C) Section 7172(d) of this title shall not apply
with respect to the functions of the Secretary
under this subsection.

(Pub. L. 95-620, title VII, §723, Nov. 9, 1978, 92
Stat. 3333; Pub. L. 10042, §1(c)(20), May 21, 1987,
101 Stat. 313.)

REFERENCES IN TEXT

This chapter, referred to in subsecs. (a) and (d)(1), was
in the original ‘‘this Act’’, meaning Pub. L. 95-620, Nov.
9, 1978, 92 Stat. 3289, known as the Powerplant and In-
dustrial Fuel Use Act of 1978, which is classified prin-
cipally to this chapter. For complete classification of
this Act to the Code, see Short Title note set out under
section 8301 of this title and Tables.
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AMENDMENTS

1987—Subsec. (a). Pub. L. 100-42, §1(c)(20)(A), struck
out ‘‘(other than section 8372 of this title)’ after ‘‘this
chapter’.

Subsec. (b). Pub. L. 10042, §1(c)(20)(B), (C), struck out
‘(1) before ‘“‘In the case of” and struck out par. (2)
which read as follows: ‘‘Any person operating a major
fuel-burning installation granted an exemption which,
for any 12-calendar-month period, uses petroleum or
natural gas, or both, in excess of that use allowed by
such exemption shall be liable for a civil penalty,
which shall be assessed by the Secretary. The amount
of such civil penalty may not exceed $10 per barrel of
petroleum or $3 per Mcf of natural gas which was used
in excess of that use allowed by such exemption.”

Subsec. (c). Pub. L. 100-42, §1(c)(20)(C), struck out
subsec. (¢) which set forth civil penalties for violation
of section 8372 of this title.

§ 8434. Injunctions and other equitable relief

Whenever it appears to the Secretary that any
person has engaged, is engaged, or is about to
engage in acts or practices constituting a viola-
tion of this chapter, or any rule or order there-
under, a civil action,! may be brought, in ac-
cordance with section 7192(c) of this title, in the
appropriate district court of the United States
to enjoin such acts or practices, and, upon a
proper showing, the court shall grant, without
bond, mandatory or prohibitive injunctive relief,
including interim equitable relief.

(Pub. L. 95620, title VII, §724, Nov. 9, 1978, 92
Stat. 3335.)

REFERENCES IN TEXT

This chapter, referred to in text, was in the original
“‘this Act”’, meaning Pub. L. 95-620, Nov. 9, 1978, 92 Stat.
3289, known as the Powerplant and Industrial Fuel Use
Act of 1978, which is classified principally to this chap-
ter. For complete classification of this Act to the Code,
see Short Title note set out under section 8301 of this
title and Tables.

§ 8435. Citizens suits
(a) General rule

Except as otherwise provided in subsection (b)
of this section, any aggrieved person may com-
mence a civil action for mandatory or prohibi-
tive injunctive relief, including interim equi-
table relief, against the Secretary or the head of
any Federal agency which has a responsibility
under this chapter if there is an alleged failure
of the Secretary or such agency head to perform
any act or duty under this chapter which is not
discretionary. The United States district courts
shall have jurisdiction over actions brought
under this section, without regard to the
amount in controversy or the citizenship of the
parties.

(b) Notice to Secretary or agency head

No action may be commenced under sub-
section (a) of this section before the 60th cal-
endar day after the date on which the plaintiff
has given notice of such action to the Secretary
or the agency head involved. Notice under this
subsection shall be given in such manner as the
Secretary shall prescribe by rule.

(¢) Authority of Secretary to intervene

In any action brought under subsection (a) of
this section, the Secretary, if not a party, may
intervene as a matter of right.

180 in original. The comma probably should not appear.
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(d) Costs of litigation

The court, in issuing any final order in any ac-
tion brought under subsection (a) of this section,
may award costs of litigation (including reason-
able attorney and expert witness fees) to any
party, whenever the court determines such
award is appropriate.

(e) Other remedies to remain available

Nothing in this section shall restrict any right
which any aggrieved person (or class of ag-
grieved persons) may have under any statute or
common law to seek enforcement of this chapter
or any rule thereunder, or to seek any other re-
lief (including relief against the Secretary or
the agency head involved).

(Pub. L. 95-620, title VII, §725, Nov. 9, 1978, 92
Stat. 3335.)

REFERENCES IN TEXT

This chapter, referred to in subsecs. (a) and (e), was
in the original ‘‘this Act’’, meaning Pub. L. 95-620, Nov.
9, 1978, 92 Stat. 3289, known as the Powerplant and In-
dustrial Fuel Use Act of 1978, which is classified prin-
cipally to this chapter. For complete classification of
this Act to the Code, see Short Title note set out under
section 8301 of this title and Tables.

PART D—PRESERVATION OF CONTRACTUAL
RIGHTS

§ 8441. Preservation of contractual interest

(a) Right to transfer contractual interests

(1) If any person receives natural gas, the use
of which is prohibited by the provisions of sub-
chapter III of this chapter or any rule or order
thereunder, and if such natural gas is received
pursuant to a contract in effect on April 20, 1977,
between such person and any other person, such
person receiving such natural gas may transfer
all or any portion of such person’s contractual
interests under such contract and receive con-
sideration from the person to whom such con-
tractual interests are transferred. The consider-
ation authorized by this subsection shall not ex-
ceed the maximum consideration established as
just compensation under this section.

(2) Any person who would have transported or
distributed the natural gas subject to a contract
with respect to which contractual interests are
transferred pursuant to paragraph (1) shall be
entitled to receive just compensation (as deter-
mined by the Commission) from the person to
whom such contractual interests are trans-
ferred.

(b) Determination of consideration

(1) The Commission shall, by rule, establish
guidelines for the application on a regional or
national basis (as may be appropriate) of the cri-
teria specified in subsection (e)(1) of this section
to determine the maximum consideration per-
mitted as just compensation under this section.

(2) The person transferring contractual inter-
ests pursuant to subsection (a)(1) of this section
and the person to whom such interests are
transferred may agree on the amount of, or
method of determining, the consideration to be
paid for such transfer and certify such consider-
ation to the Commission. Except as provided in
paragraph (4), such agreed-upon consideration
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shall not exceed the consideration determined
by application of the guidelines prescribed by
the Commission under paragraph (1).

(3) In the event the person transferring con-
tractual interests pursuant to subsection (a)(1)
of this section and the person to whom such in-
terests are to be transferred fail to agree, under
paragraph (2), on the amount of, or method of
determining, the consideration to be paid for
such transfer, the Commission may, at the re-
quest of both such persons, prescribe the amount
of, or method of determining, such consider-
ation. Upon the request of either such person,
the Commission shall make such determination
on the record, after an opportunity for agency
hearing. In any such latter case, the determina-
tion of the Commission shall be binding upon
the party requesting that such determination be
made on the record of the agency hearing. The
consideration prescribed by the Commission
shall not exceed the maximum consideration
permitted as just compensation under this sec-
tion. In prescribing the amount of, or method of
determining, consideration under this para-
graph, to the maximum extent practicable, the
Commission shall utilize any liquidated dam-
ages provision set forth in the applicable con-
tract, but in no event may the Commission pre-
scribe consideration in excess of the maximum
consideration permitted as just compensation
under this section.

(4) In the event that the consideration agreed
upon under paragraph (2) exceeds the consider-
ation determined by application of the guide-
lines prescribed by the Commission under para-
graph (1), the Commission may approve such
agreed-upon consideration if the Commission de-
termines such agreed-upon consideration does
not exceed the maximum consideration per-
mitted as just compensation under this section.

(5) If consideration is agreed upon under para-
graph (2) and such consideration exceeds the
consideration determined by application of the
guidelines prescribed under paragraph (1), but
does not exceed the maximum consideration per-
mitted as just compensation under this section,
the Commission may not require a refund of any
portion of the agreed-upon consideration paid
with respect to deliveries of natural gas occur-
ring prior to the Commission’s action under
paragraph (4) approving or disapproving such

consideration unless the Commission deter-
mines—
(A) such agreed-upon consideration was

fraudulently established;

(B) the processing of the request for ap-
proval of such agreed-upon consideration
under paragraph (4) was willfully delayed by a
party to the transfer; or

(C) such agreed-upon consideration exceeds
the maximum consideration permitted as just
compensation under this section.

(c) Restrictions on transfers unenforceable

(1) Any provision of any contract, which pro-
hibits any transfer authorized by subsection
(a)(1) of this section or terminates such contract
on the basis of such transfer, shall be unenforce-
able in any court of the United States and in
any court of any State.

(2) No State may enforce any prohibition on
any transfer authorized by subsection (a)(1) of
this section.
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(d) Contractual obligations unaffected

The person acquiring contractual interests
transferred pursuant to subsection (a)(1) of this
section shall assume the contractual obligations
which the person transferring such contractual
interests has under such contract. This sub-
section shall not relieve the person transferring
such contractual interests from any contractual
obligation of such person under such contract if
such obligation is not performed by the person
acquiring such contractual interests.

(e) Definitions

For purposes of this section—

(1) The term ‘‘just compensation’, when used
with respect to any transfer of contractual in-
terests authorized by subsection (a)(1) of this
section, means the maximum amount of, or
method of determining, consideration which
does not exceed the amount by which—

(A) the reasonable costs (excluding capital
costs) incurred, during the remainder of the
period of the contract with respect to which
contractual interests are transferred under
subsection (a)(1) of this section, in direct asso-
ciation with the use of a fuel, other than natu-
ral gas, as a primary energy source by the ap-
plicable existing electric powerplant, exceed

(B) the price of natural gas under such con-
tract during such period.

For purposes of subparagraph (A), the reason-
able costs associated with the use of a fuel,
other than natural gas, as a primary energy
source shall include an allowance for the amor-
tization, over the remaining useful life, of the
undepreciated value of depreciable assets lo-
cated on the premises containing such electric
powerplant, which assets were directly associ-
ated with the use of natural gas and are not usa-
ble in connection with the use of such other
fuel.

(2) The term ‘‘just compensation’, when used
with respect to subsection (a)(2) of this section,
means an amount equal to any loss of revenue,
during the remaining period of the contract
with respect to which contractual interests are
transferred pursuant to subsection (a)(1) of this
section, to the extent such loss (A) is directly
incurred by reason of the discontinuation of the
transportation or distribution of natural gas re-
sulting from the transfer of contractual inter-
ests pursuant to subsection (a)(1) of this section,
and (B) is not offset by revenues derived from
other transportation or distribution which
would not have occurred if such contractual in-
terests had not been transferred.

(3) The term ‘‘contractual interests’, with re-
spect to a contract described in subsection (a)(1)
of this section, includes the right to receive nat-
ural gas as affected by any applicable curtail-
ment plan filed with the Commission or the ap-
propriate State regulatory authority.

(4) The term ‘‘State’” means each of the sev-
eral States, the District of Columbia, Puerto
Rico, any territory or possession of the United
States, and any political subdivision of any of
the foregoing.

(5) The term ‘‘interstate pipeline’” means any
person engaged in the transportation of natural
gas in interstate commerce subject to the juris-
diction of the Commission under the Natural
Gas Act [15 U.S.C. 717 et seq.].
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(6) The term ‘‘Commission’” means the Federal
Energy Regulatory Commission.

(7) The term ‘‘contract’’, when used with re-
spect to a contract for receipt of natural gas,
which contract was in existence on April 20,
1977, does not include any renewal or extension
occurring after such date unless such renewal or
extension occurs pursuant to the exercise of an
option by the person receiving natural gas under
such contract.

(f) Coordination with Natural Gas Act

(1) Consideration paid by any interstate pipe-
line pursuant to this section shall be deemed
just and reasonable for purposes of sections 4, 5,
and 7 of the Natural Gas Act [16 U.S.C. Tl7c,
717d, 717f]. The Commission shall not deny a
passthrough by such interstate pipeline of such
consideration based upon the amount of such
consideration paid pursuant to this section.

(2) No person shall be subject to the jurisdic-
tion of the Commission under the Natural Gas
Act [16 U.S.C. 717 et seq.] or to regulation as a
common carrier under any provision of Federal
or State law solely by reason of making any
sale, or engaging in any transportation, of natu-
ral gas with respect to which the transfer of con-
tractual interests is authorized under subsection
(a)(1) of this section.

(3) Nothing in this section shall exempt from
the jurisdiction of the Commission under the
Natural Gas Act [15 U.S.C. 717 et seq.] any trans-
portation in interstate commerce of natural gas,
any sale in interstate commerce for resale of
natural gas, or any person engaged in such
transportation or such sale to the extent such
transportation, sale or person is subject to the
juridiction! of the Commission under such Act
without regard to the transfer of contractual in-
terests under subsection (a)(1) of this section.

(4) Nothing in this section shall exempt any
person from any obligation to obtain a certifi-
cate of public convenience and necessity for the
transportation by an interstate pipeline of natu-
ral gas with respect to which the transfer of con-
tractual interests is authorized under subsection
(a)(1) of this section. The Commission shall not
deny such a certificate for the transportation in
interstate commerce of natural gas based upon
the amount of consideration paid pursuant to
this section.

(g) Volume limitation

No supplier of natural gas under any contract,
with respect to which contractual interests have
been transferred under subsection (a)(1) of this
section, shall be required to supply natural gas
during any relevant period in volume amounts
which exceed the lesser of—

(1) the volume determined by reference to
the maximum delivery obligations specified in
such contract;

(2) the volume which such supplier would
have been required to supply, under the cur-
tailment plan in effect for such supplier, to
the person, who transferred contractual inter-
ests under subsection (a)(1) of this section, if
no such transfer had occurred;

(3) the volume which would have been deliv-
ered, or for which payment would have been

180 in original. Probably should be ‘‘jurisdiction’.
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made, pursuant to such contract but for the
prohibition on the use of such natural gas
under subchapter III of this chapter or any
rule or order thereunder; and

(4) the volume actually delivered or for
which payment would have been made pursu-
ant to such contract during the 12-calendar-
month period ending immediately before such
transfer of contractual interests pursuant to
this section.

(h) Judicial review

Any action by the Commission under this sec-
tion is subject to judicial review in accordance
with chapter 7 of title 5.

(Pub. L. 95-620, title VII, §731, Nov. 9, 1978, 92
Stat. 3336, Pub. L. 10042, §1(c)(21), May 21, 1987,
101 Stat. 314.)

REFERENCES IN TEXT

The Natural Gas Act, referred to in subsecs. (e)(5) and
()(2), (3), is act June 21, 1938, ch. 556, 52 Stat. 821, as
amended, which is classified generally to chapter 15B
(§717 et seq.) of Title 15, Commerce and Trade. For com-
plete classification of this Act to the Code, see section
717w of Title 15 and Tables.

AMENDMENTS

1987—Subsec. (a)(1). Pub. L. 100-42, §1(c)(21)(A), struck
out reference to subchapter II of this chapter.

Subsec. (e)(1). Pub. L. 10042, §1(c)(21)(B), struck out
“or major fuel-burning installation” after ‘‘power-
plant” in subpar. (A) and ‘‘or major fuel-burning instal-
lation” after ‘‘powerplant’ in last sentence.

Subsec. (g)(3). Pub. L. 100-42, §1(c)(21)(A), struck out
reference to subchapter II of this chapter.

PART E—STUDIES

§ 8451. National coal policy study
(a) Study

The President, acting through the Secretary
and the Administrator of the Environmental
Protection Agency, shall make a full and com-
plete investigation and study of the alternative
national uses of coal available in the United
States to meet the Nation’s energy require-
ments consistent with national policies for the
protection and enhancement of the quality of
the environment and for economic recovery and
full employment. In particular the study should
identify and evaluate—

(1) current and prospective coal require-
ments of the United States;

(2) current and prospective voluntary and
mandatory energy conservation measures and
their potential for reduction of the United
States coal requirements;

(3) current and prospective coal resource
production, transportation, conversion, and
utilization requirements;

(4) the extent and adequacy of coal research,
development, and demonstration programs
being carried out by Federal, State, local, and
nongovernmental entities (including financial
resources, manpower, and statutory author-
ity);

(5) programs for the development of coal
mining technologies which increase coal pro-
duction and utilization while protecting the
health and safety of coal miners;

(6) alternative strategies for meeting antici-
pated United States coal requirements, con-
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sistent with achieving other national goals,
including national security and environmental
protection;

(7) existing and prospective governmental
policies and laws affecting the coal industry
with the view of determining what, if any,
changes in and implementation of such poli-
cies and laws may be advisable in order to con-
solidate, coordinate, and provide an effective
and equitable national energy policy consist-
ent with other national policies; and

(8) the most efficient use of the Nation’s coal
resources considering economic (including
capital and consumer costs, and balance of
payments), social (including employment), en-
vironmental, technological, national defense,
and other aspects.

(b) Report

Within 18 months after the effective date of
this chapter, the President shall submit to the
Congress a report with respect to the studies
and investigations, together with findings and
recommendations in order that the Congress
may have such information in a timely fashion.
Such report shall include the President’s deter-
minations and recommendations with respect
to—

(1) the Nation’s projected coal needs nation-
ally and regionally, for the next 2 decades
with particular reference to electric power;

(2) the coal resources available or which
must be developed to meet those needs, includ-
ing, as applicable, the programs for research,
development, and demonstration necessary to
provide technological advances which may
greatly enhance the Nation’s ability to effi-
ciently and economically utilize its fuel re-
sources, consistent with applicable environ-
mental requirements;

(3) the air, water, and other pollution cre-
ated by coal requirements, including any pro-
grams to overcome promptly and efficiently
any technological or economic barriers to the
elimination of such pollution;

(4) the existing policies and programs of the
Federal Government and of State and local
governments, which have any significant im-
pact on the availability, production or effi-
cient and economic utilization of coal re-
sources and on the ability to meet the Na-
tion’s energy needs and environmental re-
quirements; and

(6) the adequacy of various transportation
systems, including roads, railroads, and water-
ways to meet projected increases in coal pro-
duction and utilization.

Before submitting a report to the Congress
under subsection (b) of this section, the Presi-
dent shall publish in the Federal Register a no-
tice and summary of the proposed report, make
copies of such report available, and accord inter-
ested persons an opportunity (of not less than 90
days’ duration) to present written comments;
and shall make such modifications of such re-
port as he may consider appropriate on the basis
of such comments.

(c) Authorization of appropriations

There is hereby authorized to be appropriated
to the Secretary for allocation between the De-
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partment of Energy and the Environmental Pro-
tection Agency for fiscal years 1979 and 1980, not
to exceed $18,000,000, for use in carrying out the
purposes of this section.

(Pub. L. 95-620, title VII, §741, Nov. 9, 1978, 92
Stat. 3339.)

REFERENCES IN TEXT

The effective date of this chapter, referred to in sub-
sec. (b), is the effective date of Pub. L. 95-620. See sec-
tion 901 of Pub. L. 95-620, set out as an Effective Date
note under section 8301 of this title.

§8452. Repealed. Pub. L. 97-375, title I, § 106(d),
Dec. 21, 1982, 96 Stat. 1820

Section, Pub. L. 95-620, title VII, §742, Nov. 9, 1978, 92
Stat. 3341, related to an investigation by the Secretary
of the performance and competition of the coal indus-
try, to be reported to Congress in interim reports with
a final report to be submitted not later than eighteen
months after Nov. 9, 1978.

§ 8453. Impact on employees

(a) Evaluation

The Secretary shall conduct continuing eval-
uations of potential loss or shifts of employment
which may result from any prohibition under
this chapter, including, if appropriate, inves-
tigating threatened plant closures or reductions
in employment allegedly resulting from such
prohibition. The results of such evaluations and
each investigation shall promptly be made
available to the public.

(b) Investigation and hearings

On a written request filed with the Secretary
by or on behalf of any employee who is dis-
charged or laid off, threatened with discharge or
layoff, or otherwise discriminated against, by
any person because of the alleged effects of any
such prohibition, the Secretary shall investigate
the matter and, at the request of any party,
shall hold public hearings, after not less than 30
days notice, at which the Secretary shall re-
quire the parties, including any employer in-
volved, to present information on the actual or
potential effect of such prohibition on employ-
ment and on any alleged employee discharge,
layoff, or other discrimination relating to prohi-
bitions and the detailed reasons or justification
therefor. At the completion of such investiga-
tion, the Secretary shall make findings of fact
as to the effect of such prohibition on employ-
ment and on the alleged employee discharge,
layoff, or discrimination and shall make such
recommendations as he deems appropriate. Such
report, findings, and recommendations shall be
available to the public. The Secretary of Labor
shall participate in each such investigation.

(¢) Rule of construction

Nothing in this section shall be construed to
require or authorize the Secretary to modify or
withdraw any prohibition under this chapter.

(Pub. L. 95-620, title VII, §743, Nov. 9, 1978, 92
Stat. 3342.)
REFERENCES IN TEXT

This chapter, referred to in subsecs. (a) and (c), was
in the original ‘‘this Act’’, meaning Pub. L. 95-620, Nov.
9, 1978, 92 Stat. 3289, known as the Powerplant and In-
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dustrial Fuel Use Act of 1978, which is classified prin-
cipally to this chapter. For complete classification of
this Act to the Code, see Short Title note set out under
section 8301 of this title and Tables.

§8454. Study of compliance problem of small
electric utility systems

(a) Study

The Secretary shall conduct a study of the
problems of compliance with this chapter expe-
rienced by those electric utility systems which
have a total system generating capacity of less
than 2,000 megawatts. The Secretary shall re-
port his findings and his recommendations to
the Congress not later than 2 years after the ef-
fective date of this chapter.

(b) Authorization of appropriations

There is authorized to be appropriated to the
Secretary for the fiscal year 1979 not to exceed
$5600,000 to carry out the provisions of this sec-
tion.

(Pub. L. 95-620, title VII, §744, Nov. 9, 1978, 92
Stat. 3343.)

REFERENCES IN TEXT

This chapter, referred to in subsec. (a), was in the
original ‘‘this Act’”’, meaning Pub. L. 95-620, Nov. 9,
1978, 92 Stat. 3289, known as the Powerplant and Indus-
trial Fuel Use Act of 1978, which is classified prin-
cipally to this chapter. For complete classification of
this Act to the Code, see Short Title note set out under
section 8301 of this title and Tables.

The effective date of this chapter, referred to in sub-
sec. (a), is the effective date of Pub. L. 95-620. See sec-
tion 901 of Pub. L. 95-620, set out as an Effective Date
note under section 8301 of this title.

§8455. Repealed. Pub. L. 104-66, title II,
§2021()(1), Dec. 21, 1995, 109 Stat. 727

Section, Pub. L. 95-620, title VII, §745, Nov. 9, 1978, 92
Stat. 3343; Pub. L. 100-42, §1(c)(22), May 21, 1987, 101
Stat. 314, related to emissions monitoring.

§8456. Socioeconomic impacts of increased coal
production and other energy development

(a) Committee

There is hereby established an interagency
committee composed of the heads of the Depart-
ments of Energy, Commerce, Interior, Transpor-
tation, Housing and Urban Development, and
Health and Human Services, the Environmental
Protection Agency, the Appalachian Regional
Commission, the Farmers’ Home Administra-
tion, the Office of Management and Budget, and
such other Federal agencies as the Secretary
shall designate. In carrying out its functions the
committee shall consult with the National Gov-
ernors’ Conference and interested persons, orga-
nizations, and entities. The chairman of the
committee shall be designated by the President.
The committee shall terminate 90 days after the
submission of its report under subsection (c) of
this section.

(b) Functions of committee

It is the function of the committee to conduct
a study of the socioeconomic impacts of ex-
panded coal production and rapid energy devel-
opment in general, on States, including local
communities, and on the public, including the
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adequacy of housing and public, recreational,
and cultural facilities for coal miners and their
families and the effect of any Federal or State
laws or regulations on providing such housing
and facilities. The committee shall gather data
and information on—
(1) the level of assistance provided under
this chapter and any other programs related
to impact assistance,
(2) the timeliness of assistance in meeting
impacts caused by Federal decisions on energy
policy as well as private sector decisions, and
(3) the obstacles to effective assistance con-
tained in regulations of existing programs re-
lated to impact assistance.
(c) Report

Within 1 year after the effective date of this
chapter, the committee shall submit a detailed
report on the results of such study to the Con-
gress, together with any recommendations for
additional legislation it may consider appro-
priate.

(Pub. L. 95-620, title VII, §746, Nov. 9, 1978, 92
Stat. 3344; Pub. L. 96-88, title V, §509(b), Oct. 17,
1979, 93 Stat. 695.)

REFERENCES IN TEXT

This chapter, referred to in subsec. (b)(1), was in the
original ‘‘this Act’”, meaning Pub. L. 95-620, Nov. 9,
1978, 92 Stat. 3289, known as the Powerplant and Indus-
trial Fuel Use Act of 1978, which is classified prin-
cipally to this chapter. For complete classification of
this Act to the Code, see Short Title note set out under
section 8301 of this title and Tables.

The effective date of this chapter, referred to in sub-
sec. (c), is the effective date of Pub. L. 95-620. See sec-
tion 901 of Pub. L. 95-620, set out as an Effective Date
note under section 8301 of this title.

CHANGE OF NAME
“Department of Health and Human Services’ sub-
stituted for ‘‘Department of Health, Education, and
Welfare” in subsec. (a), pursuant to section 509(b) of

Pub. L. 96-88, which is classified to section 3508(b) of
Title 20, Education.

§8457. Use of petroleum and natural gas in com-
bustors

The Secretary shall conduct a detailed study
of the uses of petroleum and natural gas as a
primary energy source for combustors and in-
stallations not subject to the prohibitions of
this chapter. In conducting such study, the Sec-
retary shall—

(1) identify those categories of major fuel-
burning installations in which the substi-
tution of coal or other alternate fuels for pe-
troleum and natural gas is economically and
technically feasible, and

(2) determine the estimated savings of natu-
ral gas and petroleum expected from such sub-
stitution.

Within 1 year after the effective date of this
chapter, the Secretary shall submit a detailed
report on the results of such study to the Con-
gress, together with any recommendations for
legislation he may consider appropriate.

(Pub. L. 95-620, title VII, §747, Nov. 9, 1978, 92
Stat. 3344.)

REFERENCES IN TEXT

This chapter, referred to in text, was in the original
‘‘this Act”’, meaning Pub. L. 95-620, Nov. 9, 1978, 92 Stat.
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3289, known as the Powerplant and Industrial Fuel Use
Act of 1978, which is classified principally to this chap-
ter. For complete classification of this Act to the Code,
see Short Title note set out under section 8301 of this
title and Tables.

The effective date of this chapter, referred to in text,
is the effective date of Pub. L. 95-620. See section 901 of
Pub. L. 95-620, set out as an Effective Date note under
section 8301 of this title.

PART F—APPROPRIATIONS AUTHORIZATION

§8461. Authorization of appropriations

There is authorized to be appropriated to the
Secretary for fiscal year 1979 $11,900,000, to carry
out the provisions of this chapter (other than
provisions for which an appropriations author-
ization is otherwise expressly provided in this
chapter) and section 792 of title 15.

(Pub. L. 95-620, title VII, §751, Nov. 9, 1978, 92
Stat. 3344.)
REFERENCES IN TEXT

This chapter, referred to in text, was in the original
“‘this Act”’, meaning Pub. L. 95-620, Nov. 9, 1978, 92 Stat.
3289, known as the Powerplant and Industrial Fuel Use
Act of 1978, which is classified principally to this chap-
ter. For complete classification of this Act to the Code,

see Short Title note set out under section 8301 of this
title and Tables.

PART G—COORDINATION WITH OTHER PROVISIONS
OF LAW

§8471. Effect on environmental requirements

(a) Compliance with applicable environmental
requirements

Except as provided in section 8374 of this title,
nothing in this chapter shall be construed as
permitting any existing or new electric power-
plant to delay or avoid compliance with applica-
ble environmental requirements.

(b) Local environmental requirements

In the case of any new or existing facility—

(1) which is subject to any prohibition under
this chapter, and

(2) which is also subject to any requirement
of any local environmental requirement which
may be stricter than any Federal or State en-
vironmental requirement,

the existence of such local requirement shall not
be construed to affect the validity or applicabil-
ity of such prohibition to such facility, except
to the extent provided under section 8322(b) or
section 8352(b) of this title; and the existence of
such prohibition shall not be construed to pre-
empt such local requirement with respect to
that facility.

(Pub. L. 95620, title VII, §761, Nov. 9, 1978, 92
Stat. 3345; Pub. L. 100-42, §1(c)(23), May 21, 1987,
101 Stat. 314.)

REFERENCES IN TEXT

This chapter, referred to in subsecs. (a) and (b)(1), was
in the original ‘‘this Act’’, meaning Pub. L. 95-620, Nov.
9, 1978, 92 Stat. 3289, known as the Powerplant and In-
dustrial Fuel Use Act of 1978, which is classified prin-
cipally to this chapter. For complete classification of
this Act to the Code, see Short Title note set out under
section 8301 of this title and Tables.

AMENDMENTS

1987—Subsec. (a). Pub. L. 10042 struck out ‘‘or major
fuel-burning installation’ after ‘‘powerplant’’.
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§ 8472. Effect of orders under section 792 of title
15

(a) Effect of construction orders

Any electric powerplant or major fuel-burning
installation issued an order pursuant to section
792(c) of title 15 that is pending on the effective
date of this chapter shall, notwithstanding the
provisions of such section 792(c) or any other
provision of this chapter, be subject to the pro-
visions of this chapter as if it were a new elec-
tric powerplant or new major fuel-burning in-
stallation, as the case may be, except that if
such order became final before such date, the
provisions of subchapter II of this chapter shall
not apply to such powerplant or installation.

(b) Effect of prohibition orders

The provisions of subchapters II and III of this
chapter shall not apply to any powerplant or in-
stallation for which an order issued pursuant to
section 792(a) of title 15 before the effective date
of this chapter is pending or final or which, on
review, was held unlawful and set aside on the
merits; except that any installation issued such
an order under such section 792(a) which is pend-
ing on the effective date of this chapter may
elect to be covered by subchapter II or III of this
chapter (as the case may be) rather than such
section 792. Such an election shall be irrevocable
and shall be made in such form and manner as
the Secretary shall, within 90 days after Novem-
ber 9, 1978, prescribe. Such an election shall be
made not later than 60 days after the date on
which the Secretary prescribes the form and
manner of making such election.

(c) Validity of orders

The preceding provisions of this chapter shall
not affect the validity of any order issued under
subsection (a), or any final order under sub-
section (c), of section 792 of title 15, and the au-
thority of the Secretary to amend, repeal, re-
scind, modify, or enforce any such order, or
rules applicable thereto, shall remain in effect
notwithstanding any limitation of time other-
wise applicable to such authority. Except as pro-
vided in this section, the authority of the Sec-
retary under section 792 of title 15 shall termi-
nate on the effective date of this chapter.

(Pub. L. 95-620, title VII, §762(a)-(c), Nov. 9, 1978,
92 Stat. 3345.)

REFERENCES IN TEXT

The effective date of this chapter, referred to in text,
is the effective date of Pub. L. 95-620. See section 901 of
Pub. L. 95-620, set out as an Effective Date note under
section 8301 of this title.

This chapter, referred to in text, was in the original
“this Act”’, meaning Pub. L. 95620, Nov. 9, 1978, 92 Stat.
3289, known as the Powerplant and Industrial Fuel Use
Act of 1978, which is classified principally to this chap-
ter. For complete classification of this Act to the Code,
see Short Title note set out under section 8301 of this
title and Tables.

§8473. Environmental impact statements under
section 4332 of this title

The following actions are not deemed to be
major Federal actions for purposes of section
4332(2)(C) of this title:

(1) the grant or denial of any temporary ex-
emption under this chapter for any electric
powerplant;
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(2) the grant or denial of any permanent ex-
emption under this chapter for any existing
electric powerplant, other than an exemp-
tion—

(A) under section 8352(c) of this title, relat-
ing to cogeneration;
(B) Repealed. Pub. L. 100-42, §1(c)(24)(B),

May 21, 1987, 101 Stat. 314;

(C) under section 8352(b) of this title, relat-
ing to certain State or local requirements;

(D) under section 8352(g) of this title, re-
lating to certain intermediate load power-
plants; and

(3) the grant or denial of any exemption
under this chapter for any powerplant for
which the Secretary finds, in consultation
with the appropriate Federal agency, and pub-
lishes such finding that an environmental im-
pact statement is required in connection with
another Federal action and such statement
will be prepared by such agency and will re-
flect the exemption adequately.

Except as provided in the preceding provisions
of this section, any determination of what con-
stitutes or does not constitute a major Federal
action shall be made under section 4332 of this
title.

(Pub. L. 95-620, title VII, §763, Nov. 9, 1978, 92
Stat. 3346; Pub. L. 10042, §1(c)(24), May 21, 1987,
101 Stat. 314.)

REFERENCES IN TEXT

This chapter, referred to in text, was in the original
“this Act”’, meaning Pub. L. 95-620, Nov. 9, 1978, 92 Stat.
3289, known as the Powerplant and Industrial Fuel Use
Act of 1978, which is classified principally to this chap-
ter. For complete classification of this Act to the Code,
see Short Title note set out under section 8301 of this
title and Tables.

AMENDMENTS

1987—Par. (1). Pub. L. 10042, §1(c)(24)(A), struck out
“or major fuel-burning installation” after ‘‘power-
plant’’.

Par. (2). Pub. L. 10042, §1(c)(24), struck out ‘‘or major
fuel-burning installation” after ‘‘powerplant” and
struck out subpar. (B) which read as follows: ‘‘under
section 8352(1) of this title, relating to scheduled equip-
ment outages;”’.

Par. (3). Pub. L. 100-42, §1(c)(24)(A), struck out ‘‘or
major fuel-burning installation’ after ‘‘powerplant’.

SUBCHAPTER VIII—MISCELLANEOUS
PROVISIONS

§ 8481. Repealed. Pub. L. 100-42, §1(a)(7), May 21,
1987, 101 Stat. 310

Section, Pub. L. 95-620, title VIII, §801, Nov. 9, 1978, 92
Stat. 3346, required annual disclosure of extent, charac-
teristics, and productive capacity of coal reserves, and
of interests held therein, with discretionary exception
for small reserves, and publication of such information
by Secretary.

§8482. Repealed. Pub. L. 104-66, title I, § 1051(e),
Dec. 21, 1995, 109 Stat. 716

Section, Pub. L. 95-620, title VIII, §806, Nov. 9, 1978, 92
Stat. 3348, directed Secretary of Energy to submit an-
nual report to Congress on actions already taken and
actions to be taken under this chapter and under sec-
tion 792 of title 15.
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§ 8483. Submission of reports

Copies of any report required by this chapter
to be submitted to the Congress shall be sepa-
rately submitted to the Committee on Inter-
state and Foreign Commerce of the House of
Representatives and the Committee on Energy
and Natural Resources of the Senate.

(Pub. L. 95-620, title VIII, §807, Nov. 9, 1978, 92
Stat. 3348.)

REFERENCES IN TEXT

This chapter, referred to in text, was in the original
“this Act”’, meaning Pub. L. 95620, Nov. 9, 1978, 92 Stat.
3289, known as the Powerplant and Industrial Fuel Use
Act of 1978, which is classified principally to this chap-
ter. For complete classification of this Act to the Code,
see Short Title note set out under section 8301 of this
title and Tables.

CHANGE OF NAME

Committee on Interstate and Foreign Commerce of
House of Representatives changed to Committee on En-
ergy and Commerce of House of Representatives imme-
diately prior to noon on Jan. 3, 1981, by House Resolu-
tion No. 549, Ninety-sixth Congress, Mar. 25, 1980. Com-
mittee on Energy and Commerce of House of Represent-
atives treated as referring to Committee on Commerce
of House of Representatives by section 1(a) of Pub. L.
104-14, set out as a note preceding section 21 of Title 2,
The Congress. Committee on Commerce of House of
Representatives changed to Committee on Energy and
Commerce of House of Representatives, and jurisdic-
tion over matters relating to securities and exchanges
and insurance generally transferred to Committee on
Financial Services of House of Representatives by
House Resolution No. 5, One Hundred Seventh Con-
gress, Jan. 3, 2001.

§ 8484. Electric utility conservation plan
(a) Applicability

An electric utility is subject to this sub-
section! if—

(1) the utility owns or operates any existing
electric powerplant in which natural gas was
used as a primary energy source at any time
during the 1l-year period ending on August 13,
1981, and

(2) the utility plans to use natural gas as a
primary energy source in any electric power-
plant.

(b) Submission and approval of plan

The Secretary shall require each electric util-
ity subject to this section to—

(1) submit, within 1 year after August 13,
1981, and have approved by the Secretary, a
conservation plan which meets the require-
ments of subsection (c¢) of this section; and

(2) implement such plan during the b-year
period beginning on the date of the initial ap-
proval of such plan.

(c) Contents of plan

(1) Any conservation plan under this section
shall set forth means determined by the utility
to achieve conservation of electric energy not
later than the 5th year after its initial approval
at a level, measured on an annual basis, at least
equal to 10 percent of the electric energy output
of that utility during the most recent 4 calendar
quarters ending prior to August 13, 1981, which is
attributable to natural gas.

180 in original. Probably should be ‘‘section’.
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(2) The conservation plan shall include—

(A) all activities required for such utility by
part 1 of title II of the National Energy Con-
servation Policy Act [42 U.S.C. 8211 et seq.];

(B) an effective public information program
for conservation; and

(C) such other measures as the utility may
consider appropriate.

(3) Any such plan may set forth a program for
the use of renewable energy sources (other than
hydroelectric power).

(4) Any such plan shall contain procedures to
permit the amounts expended by such utility in
developing and implementing the plan to be re-
covered in a manner specified by the appropriate
State regulatory authority (or by the utility in
the case of a nonregulated utility).

(d) Plan approval

(1) The Secretary shall, by order, approve or
disapprove any conservation plan proposed
under this subsection! by an electric utility
within 120 days after its submission. The Sec-
retary shall approve any such proposed plan un-
less the Secretary finds that such plan does not
meet the requirements of subsection (c) of this
section and states in writing the reasons there-
for.

(2) In the event the Secretary disapproves
under paragraph (1) the plan originally submit-
ted, the Secretary shall provide a reasonable pe-
riod of time for resubmission.

(3) An electric utility may amend any ap-
proved plan, except that the plan as amended
shall be subject to approval in accordance with
paragraph (1).

(Pub. L. 95-620, title VIII, §808, as added Pub. L.
97-35, title X, §1023(a), Aug. 13, 1981, 95 Stat. 616.)

REFERENCES IN TEXT

The National Energy Conservation Policy Act, re-
ferred to in subsec. (¢)(2)(A), is Pub. L. 95-619, Nov. 9,
1978, 92 Stat. 3208, as amended. Part 1 of title II of the
National Energy Conservation Policy Act was classi-
fied generally to part A (§8211 et seq.) of subchapter II
of chapter 91 of this title, and was omitted from the
Code pursuant to section 8229 of this title which termi-
nated authority under that part June 30, 1989. For com-
plete classification of this Act to the Code, see Short
Title note set out under section 8201 of this title and
Tables.

EFFECTIVE DATE

Section effective Aug. 13, 1981, see section 1038 of Pub.
L. 97-35, set out as an Effective Date of 1981 Amend-
ment note under section 6240 of this title.

CHAPTER 93—EMERGENCY ENERGY

CONSERVATION
Sec.
8501. Congressional findings and purposes.
8502. Definitions.
SUBCHAPTER I—EMERGENCY ENERGY
CONSERVATION PROGRAM
8511. National and State emergency conservation
targets.
8512. State emergency conservation plan.
8513. Standby Federal conservation plan.
8514. Judicial review.
8515. Reports.

SUBCHAPTER II—OTHER AUTOMOBILE FUEL
PURCHASE MEASURES

85621. Minimum automobile fuel purchase measures.
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Sec.
8522. Out-of-State vehicles to be exempted from
odd-even motor fuel purchase restrictions.
SUBCHAPTER III—STUDIES
8531. Study and report.
8532. Middle distillate monitoring program.

SUBCHAPTER IV—ADMINISTRATIVE PROVISIONS

8541. Administration.

§8501. Congressional findings and purposes
(a) Findings

The Congress finds that—

(1) serious disruptions have recently oc-
curred in the gasoline and diesel fuel markets
of the United States;

(2) it is likely that such disruptions will
recur;

(3) interstate commerce is significantly af-
fected by those market disruptions;

(4) an urgent need exists to provide for emer-
gency conservation and other measures with
respect to gasoline, diesel fuel, home heating
oil, and other energy sources in potentially
short supply in order to cope with market dis-
ruptions and protect interstate commerce; and

(5) up-to-date and reliable information con-
cerning the supply and demand of gasoline,
diesel fuel, and other related data is not avail-
able to the President, the Congress, or the
public.

(b) Purposes

The purposes of this chapter are to—

(1) provide a means for the Federal Govern-
ment, States, and units of local government to
establish emergency conservation measures
with respect to gasoline, diesel fuel, home
heating oil, and other energy sources which
may be in short supply;

(2) establish other emergency measures to
alleviate disruptions in gasoline and diesel
fuel markets;

(3) obtain data concerning such fuels; and

(4) protect interstate commerce.

(Pub. L. 96-102, title II, §201, Nov. 5, 1979, 93 Stat.
757.)

EFFECTIVE DATE

Pub. L. 96-102, title III, §302, Nov. 5, 1979, 93 Stat. 770,
provided that: ‘“The amendments made by this Act [en-
acting this chapter, amending sections 6262, 6263, and
6422 of this title, and enacting provisions set out as
notes under this section and section 6261 of this title]
shall take effect on the date of the enactment of this
Act [Nov. 5, 1979].”

SHORT TITLE

Pub. L. 96-102, §1(a), Nov. 5, 1979, 93 Stat. 749, provided
that: “This Act [enacting this chapter, amending sec-
tions 6261, 6262, 6263, and 6422 of this title, and enacting
provisions set out as notes under this section and sec-
tion 6261 of this title] may be cited as the ‘Emergency
Energy Conservation Act of 1979°.”

CONGRESSIONAL FINDINGS

Pub. L. 96-102, title I, §101, Nov. 5, 1979, 93 Stat. 750,
provided that: ‘“The Congress finds that—

“(1) a standby rationing plan for gasoline and diesel
fuel should provide, to the maximum extent prac-
ticable, that the burden of reduced supplies of gaso-
line and diesel fuel be shared by all persons in a fair
and equitable manner and that the economic and so-
cial impacts of such plan be minimized; and
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